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Your rcqueu t f o r 4-Cl <J , tr.iou uus been 1' ce~ 1 ven o y t n1.e 
offtcc uu ;er Uhte wf Jec~mo~r tu , 1~3~. 3~cn ru Uul t be1n~ i n 
tuc. f v ll. v• i .ut; t~: rwb : 

• r i u : L f1na ~tt&cbo~ h~r t~ , 1&t t~r J~tea 
nuceU&bc>l 11 , 1~3.3 from ceor e.e • • llaor , 
... nt.esor , ne t ter tiLG1 ae5~ ourt•au ot 1.-'illaue 
<..1 t), ·o. , 1tu L.1f 1vi V1.t of 'd 1n f' . Po l l itt , 
,..r1:. tec1 ' A~pl1cL.t1on fo1 f eg 1st r u t 1on wi tn 
t.M! .;u; raifl.t. l ro~r ~r •, pnoto.J t a t of r ... ce1 pt 
.. · i ven r • . )oll.1 t.t , <.a d pno~ostat of • 1r ade 
~~cc;t~uce • . Al &o , co •Y o f rev-or' ~aue t o 
th~ ro~. t f i<J~ur uf ~ ec~tl ~ i uq by nis 
~ Jtut..1t .. o r · o ~ AvJ1 tor , un t ed •(H .. enour l b , 193.:. . 

':'be qu on.1oo h t 1asu~ 1e ' t ' tl'H.tr c r not the 
eo-c&l l~c ~36 ubscr 1 ~ t1on or c~~oer shi ps are 
• scc~ri t 1 e h ' itLin tL ~b~n1 n~ uc {ot eut 
or t. h t. &1 s .. o 1.. r 1 •• cu.r 1 t 1 '3 a A.c. t . ' c . 17 ..4 ( c J 

• • l ~G~ . I t t h. y ar e soc~r 1 t 1 ~~ . 1 ~u~t 
t tE.::u.- t t o r t:~~lut.e ti ~J3 1r a l t. . If t tey ts re 

not e.:>curi t h.~ , 1 ~us 1i o vo i : u.ot1 on t n 
acc.or ~acu ~ tt h )Our recen. rul i L~ tn r e 
1meri ~h~ 4~&~ j ~nc~ Ansoc i n tlon , nu l~e~~ any 
que . ti ..Jn v f f.rnu to tot.: l o cal pr\>::.e<~u t. io~ 
e:u t t.urtti t& . 

In tne c .. '\t .ita.~. of t.ht: CoruJ.D11iia1vuer or 
·ccur\ :. i e~l :r \n~ t, Jo .:.u .. oer ~z. t ""s o E ub
- c 1 1- t 1 .~ tt ar .not LJ bf> tt::$O t cvr~ t t.c t F» • 
• >~ .. ct.. Cvt ... t. ruc ts ll.u.vt. oeua d."ftt ,o- , 1n sec ·~.rtt iee 
~c:. - i u,>utes , ~6 cont.r ~-.c t n prov io i:..~o fo.r the 
1 LV t.(.,1. .t.t'tlt Of C aJ,-1. t.u 1n !'l 2.} 1ut. o •• ,.hW t o 

eou.rc;; iu<..o r. c.: r r<J f 1 t. f' .ro'l 1 t ~ e • ._,l v y m_c n t . 
(·, t l te v • ... v ... ~As , 164 t.\.ult . ;:~:: , HH • tt . 4G.:.J. ) 
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e1 Ul6l" are t. ... ~sc ~6 a..e ... bez h ips or ubscr1pt1 cna 
b~ntficlal tntcreata t n or title to pro ~erty or 
proft;a , 1~ ht G o ptut on. tb€ ~urchus r rec ive~ 
no rt ht to vote or t d 1n controlli n t~ cor or
~ tlon , nor doGs ne reo \ve any property ri ht lu 
the a•.set a o f t t:t corporat.1vn. rn a r ul1 :'lt7 1 sud 
by t b c Att JrneJ Cent r al of l ~ ~ t nna July d7 , l U3• , 
1. t 1. u E i d-

' nerti l J f • &e ~ r ni p cert\f1c te of 
pro .~ ed club entitle~ the bol~ r the reo f 
to c~rtnih r1 , ~tF ~nd ~r1~tlegos ao me b r 
y f the cl~b but doe• not cntltlo t he bol~er 
\O an1 ~~ oeft c1 l inter s t tn ~ ny pro perty 
vf busi~e • or uy stock in tu or nt ~ t~ 
coap t1~ , auct. ct.r\1 fic u t eo &re no t s ec i.:r1 ti 

TLe secur1t1e •c ~ e ol ~ ~rloua etatea do no t ttemp t 
tQ include l olas e& of co~tr~c ta t 1on «ay be 
1 u & true ent 11 tics tor ttle per pet.rat1on of fra u d . 
I I.er c 1~ 4n1d anl y no .b rd a nt! t et rule tor 
co \ ~r~lh\~ anetL~r contract te ~ securtt) • 1tn1u 
\ ae ~ur~l~ ot t~~ bLue a 1 l w. ( t ~ v. ,o ner 
Tlr Rt.D ... t r <.. o., l4o 1 ~u . · Z , 177 • • ~.:,7.) 

You ~~ ve b 8A 1veu, a~ove , tbe o ~t~ton or the 
oo~ 1& ,onel of s ec r1t1 &J , thut tue ' Tr de 
#.(!Ce &J t. uc t. • or l. b~or1 pt 1 on or e ..ob r shtp t. •• 1c l. 
1 bc.114· ~ ol e 1~ .u ii Cit/ i s no t e. u·t t cr 
•1th1n tte d flnlt ton ot • ec~rity • in t he 
• eour1 ;. i t:. a ct . 

r . u &6 t; r o! t he f. ~t~er uusi r"es o Sure u t.aa 
C Ol. t.rary vt • of t he O b. ~ , ClQ U t n1nk8 tbe .;;6 
~t~b o r sh l , u~acr1 pt1 ou , ~rade ~ccep t nee \a 
cle rly • '..!Cur1'Y ' a na Gl.\)ul c be tn sub ject 
o f a c erte n · ~le 1 r. t ora r by tlle " ommi e oi oll r 
of cur1 t1 u • .r. Huoa~r • r~u~entv r e tn-
clu'eC t n t~c lett ~r und exs 1b 1t - &ttach d . 

!ou hr e r~ U"!& ter5 t o f vor rue ~ t t b J Our o 1l.too 
1 n l.he pl' cm1 aua . ' 

rrorr. t ne ..tocW!lent s a t"' en ~..;. to y~ ur z·e. u tJ t nti r f'erJ·cd 
to t bcr e in nd froa t~tora~ tton Up?l1 ed Of ae ber~ of your p r t~ent , 

we v.n Jer ta~&d toe facta 1n toe trnne ct1on under coh r. i acr tton to be 
a fo llo s , au~ o ur ovtniou 111 . ~ : euuer eu ~potl ~o~ as sumption tha t 

tn~• e tbe 'rue racte. 
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1bera o f ttle iJUO l.ic l't~ uOl1c1te t.O P' 'I tne WI of 
J6 t.o u c o-.-on l ~ t1us t orgac1 t..4tti 1 ~. );.tJ. •• n.:J ..... .! , lu.o;n s tbe Gu .r ,'1 1nn 
c ... ,.d t.lo.1, tlle a,;..pl1C.Jt1YO tu e;J,e r \Lito the t z-ano· ct1on neart.acr 

ca~~ io4 liOW~Vor or n ~pl lc t1on for ·l. t tr ~ttvo •1th the G~ardi n 
Pr~~r-~ , · ultbou~n , C~6cko .re re qucd tea 1~ ~uob a ppllca tton t o o• 
~&.~e \)Ut tc t:; .- \.IU-I'~U•h fo\.o.nduttcu , - no •hero the enti re £U i a not 
;. •1-.t i , c~sr t he uot_, btcn ia s i gne:.. 1 !;1 fJt&J&ble too tb ~ u~r c.. 1 n 
'-\.~\Lu ~ .. uth.u. Thert. 1 ld asour\ Corpor..-tton kuo .. n -• Gunr~1 u.n Founti-
~ .. ti vu of )r 1...u C;o. <.:1 t.y , t)\.lt t.n1 s nau.u uoea uo t UJ.yO r on &uy of the 
~(J (.\. ... t..I T. o fU.L"J.1 SAod tO wt.. 

r vr the 36 t(J t-~1d tlle a t•lic nt r eact Y a u twenty y~ar 
s l;bbcri.- t.i..Jh to ~u.g ~1 ce c~l H :<l 8 Tt1e Cua.ro 1au Sh1 eld • •nict it 
\l!.' &Crtboll ~s a n e-:.ucat.1onal .,>ubl1ct.t1-.)ll • l.tcl' t s a lao the name of 
&~ &ll ~,od dt~i siou of the ~~cr1c~n ~~t~nrt~n Pr eas As&oct u tton , a 
uu u tJIO. l t c.t1.4 1n~ oo.rvor .. d;t..;n. Tht. <J.yyli cant. like iae rece1'tes a 
..... c u..-t.nt e x cute~ by t . H. ul cc~!l A ..?ou "Uuc;r .. i D1rector r; . uL.oer 
t.oe '1~le of "lnte.r~s' tearing Trade •cceptar..ce" , •n1ct. t e te tha t 
tne !uuer c.1 r ooto.r · tor v~luc ;·co a t vee. allow th.e Gu&r c: t n Shield , 
a crea l t in o. ... ount. or :SO t. ! Ulietl wi tb1n one y e·.r , wbtcn 1 s \ncr~a ed 
tn "' -ouut e.cll 1 _r until the t~nth year wtu~n t t . e !ch~ .- tbe moun t 
of .. 0 . 0C , \"r~ 1ch Trade Accopt&.nc bea.r a· t he fol l cwtng i:lrov1~1on: 

• "l't11 G Tn.de A.cc~ptance ma.y be ueed or e.aa1&r.ned 
by toe Ou r a i no 9!.1ul .... accor diu:;; t o Bl.# t r ms 
BRr~d! u~on by them." 

Au·"" \t l1 lt' e \, 1. nc. be~- c. nottoe thil1. i t ':fill be c .. ed1ted a t pa.r to any 
funcr~l l lOLUt'! OP'-l ' t\n,- uoa~r tbt: Gu• .. rli t..n · .rovr a~o.. ton .. .tlOl<-110. fro.n-
c!l '\ae fro:. r.u approv.,a Cu r ; 1u.n Toun! .ttoo. clow t l.t a Trtde 1ccept no 
ftnu upou the.. eame cocuc.e:nt 1a n ~u1&1.~n ent by tee Guurd t n Sn\ cld t\J 
tll e ~.opp ltc. .. ut. , st ·ttr •. · tc · t .. uc ep;_~!tc · nt \ s u. regt s \t r j hclOer &Uld 
t!'" .... t \ h i s cert1!'1cut e mus t be pr e ·~1•o:.e. by l~e r \.:i(1e terec holat.!r CJr 
u.c.:.. ber~ of Pt, ft. t.lJ, t. t.t t.nll .... ut 3, wtc • • for cre.:11 t o n funr~ ral oerv1.ce8, 

u J th· t it ~nall nJt b~ & . i~hed o~cept ? 1tb tne wri tten consent cf 
tc.t: ~u.rJ.1.0Jt ·ntul . • It 1 u o u.r furt. ner underato.nd1o.l( tha t the tz1 trd 
ben~rit .rcce1.V vC by ~~pllc-nt 1u " u egrc~~ent oy toe fvnfl r•l d trectora 
t.v u.!lu t c t.,c. r c \ t1 ter~.l nol\l~r vf ccrt1f1ca le o nd .ae i!:Ot. r ~ of 
.11a .i o. .-1J.y funt ral IH .. rvlc.: t"o ..:&t oo_.t plus l<r, l thou o e ua.ve aeen 
u~ • .rttteu wou.eut sett1u out thi s Cwotreo t. 

rhc ~1 8b~Ur1 LCUr1t1CG J Ot 1n 
11<~.4 !c; pr ov1d.(;G c. ti fol!v'IIS : 

;. "' · l 9al1 , eot1.on 
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w(o ) Tuc 'er~ •aeour1ty• or •securities • bAll 
1ncl u4o any no~e , stoat , t r e &ury s l ock, bond, 
debe~ture, e •14ence of 1 ouebtecnee~ , trans f er a bl e 
certt f loat «~ e;t in tter .::.a t or iJS rt 1ct pu.tic n, 1nt er1• 
o~ rt1 f1 o4toa or ~ ~~ •1 ~ ta , cort1 f1c ~tc of tn\erea ~ 
1A a pr ofl ~-sL~r 1 agr eeaa&.ot, cert1 f loa t e of· 
in ter es t 1fi an o i l , as , or ~1 n1o~ l e 1ee , coll~ teral 
trust o ert1 f 1cat e or ~ny trrnL!er &ble ahur e , 1nv~ t
mont contr~ot, or benefic i al 1nter es t 1n or t1 tl e 
to pro~erty or ~rof tta , pr c-orgnntzatto~ certt t \onte 
.or r ece ipta , or &ny other t.nstrument co only kno• n 
a a sec~r~ 'Y. • 
!De only q uesti on 1 ~ wbet ber t be r el a ttoneb\ p or a t eo by 

t.llfi trau ef.• Otlon abo-.e deaor1bed could be de 1 gn~ted 1 a aoc ti.r 1 ty 
1 thtn t nc mc "n1~- o f t ho above s t a tute. 

I. 

TH HO!;E rf1A SACTJ O IS 
u R Cu~TrUC1' . 

a wua , eac r lbeu ~bove i a t bo r e ta , tbr~~ at ffere~ t 1te a 
re f u.rui eneo t o u~c .b upplioa.nt uc.u tnEi · 3G i a p s 1 Cl 1.0 ~!1e Gunr c \ ao 
<,\HlOut 1ou . I f tlh ) .., ne v! ttu~o" t br ut; Othus! i "s coo 'ti t'-lt ts t> eeourity 
1 t n1u tr.e eae,an1n of t, ht; Bt e. tutc 1 t •c.. u..t u t..&Ytt tu aL:Jte e f !oo t a a 

if l t •ere th~ aol beuef1t fu.ru \ s~ u~ ~s t r a s rt;~~l &t1 on 1e con
e rn~~ , t or i t l ~rov i dec b y d . ~ · ~ . J80t1on 77 d4(~ J t ba t : 

4 (a ) A"y a~o~r 1 tt 1von or aeliver~d w t~b or ea 
(1 bo.ou 0 11 r:.ooouut of ny !;urc hu.:se of eec ur1 t 1ea , 
or n;~y v t hc.r t. n1u , sha.ll o_, ~•tia.ed t o ovne\1 tute 
n pe r t of ~" ~ aubJuo \ v f aucL purcu~ e a nu n~v• 
b~~n avlu fur Y4lu~ ~ ~ 

Thu a • veu 1! lt 1 aeu ed t ba \ t ne ~oaor1 p t1on 
oul d be epec 1!1c~ll ) c~ ew~t ven 1f 1~ •er a •~o ur1t) ~od~r • s. 
o~ 1 ~2 s eot1 on 77G,{~ J wbi ou pro• 1dee t n1 t tber e 1 . uxemyt ed fro~ 

t te ac t: 

"Any oect~r U. y 1 a~uec by corpor . t\o o or _..u.k1red 
a na oper~ ted exoluatvel y fo r e duua tlou1 l, 
oenevol cnt , fratero~l , ob~ i i ble or reforma\or y 
~uzpoa~G , ~~ nQ par t of the n \ ~ r nt oga of h1ch 
t our ea to the benof1t of ~n) pr t~ t r ti t ookholder 
or 1 n c'll v1ti u nl. ,. 
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c t1 .t1 t t e1toor ct toe o thttr t. v b~. !l•: fits fUl' nt aoeu could b ooua1dor ed 
e &CJOW"i"Y t.nu t r na Ol.1ou oul •1 be aubJGCt t.o l' 4 ul t\on. Tb11 po i nt 

~roa~ in LUu o~ee ot ~own1 e 011 Co. ot • tsoon61n ve . ~ullroad Co · 
1oe 1o n uf' '1 0 0t18 L.. 440 • • ,. • 8 i..7 ( 1. iS C() tH ih l a :.sa) n~re1n t ne Court 
s 10. : 

• {lJ l\ 111 no t. be nuo~a ser~ ~o con~ i der 
•netA~r t~o oo~~ou bov~ , or t h good- wi l l con
t r ct, ateuu1~ ~ ouu , i a ~ becurit y, L6c&uae 
w ~co of t.be o~lnlon 'b~ L t ue t o ua t be 
trea ted ~ ij1ugl o~ntrac t . Tue onl y con 
81der bt1 on ! or \Ae 600d-11ll OOUtl COt 18 t hat 
Ulf:l cua"oaaor , it cvuveui cnu., • ill mAke hi s 
pur cur..aea f ro one ut pl~1 ht1 ff ' 1orvtce 
st~ ~1ona , and t~~ ' be will L eco~ cud p1~1nt1ft • a 
vroduot n to nJa f r iends an~ ne1~hbor • In our 
j uct nt. tb1 o 1 ~ bnt1 r ely too ebaaowy a nd • uaue 
to bu•e b en 'b~ 1ntendcy oona i df r&tion for 
t ht o gooa- 111 contr~ct . It 1& t o be noted 
t ba t t ne ood- • 1 l l contract 1e only entered 
into ltb tnooc ~ho purcna ae coupon booke an4 
wbo par t he ~5 . The t•o ovntr aots are 1n
ae pnr~bl e to t Le wt e• o f the pln1nttff , for 
t b e ~urpo- e o of s ale , ~nd t oe cQncluet o n eeema 
t o U d 1t.ew1 t Able thllt t ho gooc.- w1.11 o ntract t a 
oaa cd \.i. ;i() D the c e CVLa1dc r tt.on wc.1cr supportc 
t b pro 1ae ce nt tned t n t he cou~o~ book. • 

II. 

I S i iThLR TnE T~AD£ AC ~E ~r A~CE 
vR 1 H t.' ~T PL US ACiR ' ' • ItT 4 
S i!CURI T't ? 

A uumb~r of o.l! foront 1 t e• • are def L1ec1 i n R. e. o. 1929 , 
_ ec~ i un 77,4 (C J ~uowo ao t o~t aa aecurt~ 1es . SeYerbl o! the ~~ con 
be 1 ~ . t~t•lY e.l i~tn-teQ a~ch 4 •toc L, trea~ ~ry e t vck n~ o t her a , 
anu i t t s bol te•e~ tb~t tn~ ouly rol ~ v~ ~t w~r~ s DQ pbr eaea in euoh 
at.& \. l.l \. e li.l't. l.llc f o llo-.11l6 , •note , • 111 b~n~ , • · ·~ ubentu.c u , • · ~Yi denoe 
of ina bte~QCSh , • ~tr~not~ r~ble c ert1 ! 1cnt.e of tnter ea t or par
t1c1 p~ tlo~ ,M uc •1Lwua t aont COti t r ecl..• 

A. 

NOT~ , o~ 0 , J B'f. TORE, EVI 0 \." ~C r. 
u F I z o~ort . ~ss . 

Toe ee !our itecs are Al l o! ~be •· ~e eneral ola ae &I all 



on. 1 ht 1 . Drown. -
ot tbcm o obllg~tlono to p J • vsrr l l ttlo 41 tfor~nc t o per ce1Yed 
bet c n note a uo c t c1enco of i t.debtc ~eoo otnoo . t.h aro 1 c.l J 
on!oro ablo rt~bt t~ col · eot, aa o: o l t t o t oo bOD~G ~ dobe ture • 
al t hO b tbgso l o.t ter to Qe uaulJ.ly oeoUl' · , e n e ener l ~ule 
Sl. tno ~h not l woya, bon • be \ o secu.red OJ apeclflo pl'oportJ d 

eDentta not n1 BJ G boln • eoU1' by cpec111c pro"" erty not 
olsaye tn ooo bJ any proportJ. no-e• r , 011 of tbeoa tour cl aesoa 
h3vo tbi a cb ·• oot crl otlc thu' tn' only in r ar o eo, lf oYer , 
oarrv wltb tbe~ y rl bt to o 1o t he prott\o, aaoa nt or 
af t r of t~o tcsucr therco£"1 tn f ot t e1 e.r u uDllJ notllt 

re tb~ proolcea to pa{ prtnctpal n~ tntor, at t co~to1n 1~cd 
tlmco or et t ndot\ntto t o (e. g. ) de D~ ootea or notea o~ bon13 
p ye.Dlo upon tbe ba.ppo 1 of co tt a nol o , or call bl o bon • In 
at lo~ot cno c~Go lt t oo beo~ bold t t a bond or not neud not be 
the oc11 at l on t the perGon oftart l t to t he ~ubllo to oe ~ 
oeourtty. tn tho oo..se ot Peo, le va. t.co.cbi 100 031 . ~pp. 443• 200 
ttao. 1 31- lO"v. , o.t t .r d · t t GI' of l,ot:.ob, 2 Pno. (3d) 3-193~, 
n pro t~z rg niaod e • A c aDJ to blob ho oonYeJed oert tn 
1 d n d be ~~on org lzod tho n~ c y to f Yor ot whlob tbo 
"~· oom· y executed. · loauod o'oQ ... ocu.roc1 by r.o21tc;sao on web 
lund nod ~e --;rome tor then cnuoed tho n oo 1 to ell uch notes 
to th publl o tt ee hol4 tb t t 1 ore eecuzl t t eo lthln the 
Calttoroia eo~t · tco Act whlob d~tl . s oeourltles u 9 t 

~ 11 bon~a, debenture 
nees• • • • esoeptl 
of te ed to tho ~ubl1o. 

ovldcnoeo of l D. ebto 
• pro 1aeor y no·tes not 

A further roauon hi e oulu eeeo to aato lt 1 t rial that 
tbo p .ro t aco of f orod to tho public by tbe uar 1 n hleld or t he 
Gu dlao un t l n e oot obl t utiooo ot the of eror but Cli'O ob
llgnt lona of tbo tuner ~troctor ould b tba tcot th t ~~ Gu ~~ian 
1ntorcsto could not offer to tho publ t o pfoml os br tho tune~ 
dlrootor c as do .cr lbad obo•o 1thout ctl nc nta ot t bO tun ral 
dtreoto.s tn vto· of t b bros~ cutboritJ tvon by th uncr dt r otoro 
to tho c uor t · ~ l e d ~G t¢ nnoi~~ent and of fer to t ho bli c ot 
thoc certt tcutoo. 

AO at out ObOvo, tt tho tour oleooes tront 4 ' 1n tho foro-
BfJh _ .. p rnpbo not as tbOJ o ·enor l V wl:l I' tooc:. o r r y ttb 
t bGro any rtgbts t o ;roft t o or c nt <,t t laGuor 1 t o <:1 ooec 
t t o. rlgbt to e to tbo prof i t o or n o~ont c ould h rdly be 
ooeo•serr t o eato rol tlonobt p 1nto a ocou.1ty ltbln th t tut a, 
or tb .... t ouc ~tghta coulc no tno t o t aa to hot bor a doo r.t or 
rolot l onchlp oz contract o~ostt tutoo u cecurl J or not . tn y t ln 
·:ortb c ol1na, wblcb b o.o & t rl utory deftn1 tt n of oocurl t 1 wlllcb 
t e t.bc sc.me aa t oot in t he Jl ooourl e t a n~o, tl~ wuprcr.~o Co~t eas 
to tool t bat t ho n~aenoo ot t~ ooo cl co.t o provont Q oo~t-1nr1 ht 
trora b 1~ sco ri tJ. 
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In the c•• • of State Yl. Hea th, 199 a. c. 135--15~ s. £. 
Sbe--1930, a aale •a• aade of a ezolua1Ye rtgb' to uao a oer,atn 
a ethoQ tor eell1~ r .al eeta te, where~ she purohaaor pal~ a oertaln 
eua for bla rlght, the proflta and 11pe~1ea 'o be 41Y14ed ncoord1QI 
to certain flae4 teras. The Court througcout the optnlon aeeaed to 
r egard the eleaeot of rlght to ahare ta tne profltl of the 1eller 
ae taporthllt aad 1\ was held that the oale 1DY01Yed wa1 not a acle 
of a aeourltJ under the atatute. On tbe other band in the Matter of 
L•~cn, 12 Pao. (a4) 3, li33, aupra , 'he Court toot the fo l l owing 
po11t1on na to wbe,ber or not a right 'o abar e la the prof1te of the 
ae1ler 11 an eaaeatlal ele .. nt of a aecurltJ: 

•• • • • Petlt1oner kea tbe fur\b~r contention tha t 
a r eel oata te aorta e 11 not a • curJtJ wttntn the 
puzvtew of tb~ Corpo~a\e 8ecur1tle Act of tb18 e'ate. 
In a~pport of tbla cuntentlon P~ t1t1oner ar e1 that: 
•the intent &Ad purpoae ot tbe Corporate Seourtttee 
Aot of tr.le ata te, u Gf all other ata tes, wu to re
•'rlct onlJ tae akle of auch aeour1ttee, that g1Ye 
the l~AYeator a rtsht to parttotp te ln tho earntna 
o~ aaaeta of a coapanJ . lt • • • neYer tbe intent or 
purpose of aucb lawa to reaula te the orA1a&rJ bua-
1n••• ~ranatJ.O,tuna of an 1nd1Y1oual or a ooapa.ay, 
nor to reatr1ot an 1nal91Q al or ooapany 1n 1te right 
to aell or eort a e pro~ert7 owned bJ lt, wbG tbor 
r o 1 or peraoD&l.• !hla contention ·~• aade bJ 
pet1~1oner oa hla ap~eal berore the Dtatrlot Oourt 
ot APP~~l , and lt ••• deo14e4 adYeraelJ to bltt . • • 
are ea t1 af1ed wlth the 41apoatt1on wb1oh tbat oouzt 
m&do or thta oueetton. Jt ta not neooaaar7 to repeat 
here the ~1aouea1on of tbe Dlatrlot court of Appeal 
1n reach1D8 1ta con6lualon ~bat real aeta te ~ort agea 
of the claea 1nvolYed hereto were wtthln the pur
Yle• of toe corpor~t• securtttoa Act. Tr.ta 41e
cuee1on &J be found on paaea ••a, 448, and •bO of 
the reported dec1 a1on of tba t oaae. People ••· 
ueacn. 106 Cal . App. ••a, 390 P. 131, 13•, 135.• 

Another 1 portant queat1on to be cona1dered te whether or 
not a pro ..• t s e t o g1Ye oreu1t to t1aed aco\Ultl on further purchaeee 11 
the aaae aa a prom1ee to paJ .oner. Under tbe oerttflcaiea tnYolYed 
1n tn c~ e un<1er con 1aeratton tno.re 11 no proalee to renaer aer•tcea 
aa op~o&ed to paytoa .oney. On tee contra ry, the oertt t loate oaa 
onlJ be uaea where a purcha ee or ~urcbaae a of funeral aervtcea are 
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m~c1• e.no the cer\1 f 1ca tea .re ~ uen uae.,l &, cre . t~• oo \h t theuo 
ct:rt1f1ot \ ob 1 ·1 1 be t w eo &. &tr1et prou i ad to p y csouey t.lDO a mere 
pro1dBE:J t o turr•1 1.. u· rv1ces . •loo 1 t u~t,...nt be aoted t na t a s i d e frors 
~~c que& t1 vu o f ' ne Qa ·lity v f the ~Oewoutty proat ~e~ , the oert1 f 1o t e 
bear 1u, eres' ~t c f1xcy rt.~b . A to netl..er or not ; rc•1 " ~ 'o 
~l'e cred it on furt ner ~urch aea 1. t~~ ~-~• a~ ~romt 'c to pay 
r..oow1 t nore 1.- l i t e iae b e~l 1 t of utt~orlt)'. 'l'llu in tbe ca · of 
~e 16 Y&. C re~tie y corpor~ ticn, lvb leutuo~y ~o~ . ?. 4 o ~ . • l C46--
.l. ~r.:3, a sale c.a~e b) .. t.ol ee •.J.e ~roc r ot o ,iil"O 1 se to ret 11 · roct r s 
to furu18L s l'OO c. rt e s for &. ~WtH~ ty )' 8 r period &.t Cc;;l t plua 5 , &n(l 
t c g tve tipul \ ed diaovunto ana to l lo~ the rurcb aer a ' JCO cred1~, 
tho ... .ric a vf t n se ;.r ,.,ul .(. be1ug .)vC , aa uelu uot t o oe n 
sec ~..r1t.) ttnt,. tue i(e,.tuc~y curi ti~ s Act r.icb define ~ aecuritt es 

a '1 Cvut.tflot. o toes~ , 01,)0~8 or other r. eou.r1t1ea ... ··na toe 8 rLe oon
tru.ot tw vr, t lao bel o. no; t o co nat i tute a security 11 tbe o Ge of 
c retaey cur sor ~ l.1.on v :rnz rotbc:r • 177 •t a . 49 , 1 1 H .. ... 6.,--1~-;a . 

In :~e iscoualn c ae the Cour t, ol tnuu~~ 1 ~ t Lu sta tutes 
-oooa s• • •notes or otncr obl\K t t on e or et1dence of i ndebtedness , ~ 
er e def l L•c ne aec~r'ti s , aeemed t o feel t hat t be a oaence of tbe 

rt~nt t.o t ~ re 1n r1 hte or prof1t r. of the company pre•ente~ the 
contr Gct 6ro~ b e1n aecur1ty. Tt e Court r. 1 l d : 

• • • • •In t.o ~ contract in qu~st1 on t her e 1a uo 
obl l~ ~i on to pay aun . y un . n u part o f tn plutntiff . 
It ubl 1~ut1on is t v render a cart in 9 rYice to 
the de t- ndat. t tor a par1o·~ of ao y~ r 3, wn1.ot> aer ' 1 oe 
1.t h a f\.i.lly :re a ure.i "'V to U t: dot & ot tnc a- lt . 
rae se rvico oyn tted tn ~'lin 1t ~o~d t o t he 
~ember ~r cos t plu . ~ v~ry Emal l p r cent of ~roftt . 
tne mc.z:.o r ~c \; 1l'ttd no zif,.; ct s ei t nor ln tile o t.p \ t 6l 
vr i) r v f 1 ta of t~e co ... pa>Jy. Tlle conlr ct wou1.1 be 
fuliY d1 sc c~r. e by pl tntttr r eo~erlug the 
n pec1f1e~ aer~ic• t~r tho ro c u1rea le t u of tt L~ . 
l t 1 cl ~or tb . , our Rs11ro~~ Co· ~1a~1on correotl) 
tdl ~ , ~a tbe c•ideno aouws , t~~t tLe o oDtr ct in 

uoet.iou accli ou t oomu w1t.l.1a tno :>u.rv1e o f tb 
S t. ::i. \\4t t: . • • • •' 

110 ev r, tn Ln C uB of Sta.te va . ·va n• , lb-\ utuocliotls ~:;. 
l~l • 4dc--l~~~ . ~ore tn~ a t a tut defi nes 2ecur 1t1e a a •a too~a , 
conu , tnv ~ Qt o t CcAtr eta vr vtou r a our1t1ea , • l t was neld ~h t n 
c ontract. to buy an ULO acr1buu piece of .l 1.1.nd l n a oertt~i u .uba 1v1o1ofi 
1tu aa o p tion t ~ •ece 1Yo buo~ tuu ~~cnase ~rtce ttn a ooau~ , or 

to ,. ply tnt. 1uv" b t~eu t. pl L<>. 1 n tcr~et. t.o b1..ll 1ng or.. U1e pro ert J , 

t 1 1, ell er t.v l eud t.ll e oaJ. uc~ of t=v11 0 )' n c:c e c~r y f or b i l C'J \ng , 
to~re . e1hg no yrou1o6 cy tLc ~urcLuser '~ ~v cny fi xe~ nu- ber of 
.?•Y e nt • , b tl.:!Cluity , t u i c o t.r c t re•ll)' t i o- 1n ffcct 
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aa tar aa the purohasoa were conoerno~, a proalae to g1Ye c r edit on 
certain aubaeq~eut purobAaea juat aa 11 t he oertlflcate in t he oaaa 
unu~ r oooa14er ation. Bo••••r, there ••~ • further eleaent 1n the 
»1nne&ot a caae ot a ris bt \o recelv b~ot the aoner in the •••n~ the 
purcha se waa not aade wblob a i ght a1a t1oau1 b it froa the inatant c&ae. 

ID the Cftll of Brownie Oll Oo. Ya . Railro~d Oo~~ 1 n ion, 
340 1 . ' · 8~? ( 11.) 1933 eupra, tbt n d1at1 nguiabing element between 
tho 1 at cited oaae and the laatant ca1e ••• aot pr eaeot aod it 
was hel d tb~t the iaauea 1netruaent w • a aeour\ty. In the urown\e 
011 Comp nJ caae tbe ooap&nJ 11 u coupon boots for 35 eac , 
eat1tli t be owner to a c r edit of oae half oea' per gallQn on 
aaol1ae purobaaed at t.be oocapDAJJ ' G ata tton1, aad -t• nty-f \ye centl 

per gellon on oil purcbaled , and t he co panJ a11o entered into a 
f(c oa-•111 oontr&ot wherebJ t he pu:rob aer agr eed to r eoou.end the 
oo~p~•s aaa to h1e frienda and t o u e 1t wben oonYon1ent, and 
the co ~ ny a reed to pay one balf cent per <allen on al l 1 aoltae 
aold bJ lt to a trustee f or di s tribution to the bol~ ~a of tbeae 
good-•111 Ov~traota. The Court aaJ • of cbe oontreot .a followa: 

•• • • • The contract att~ntea that lt doea 
not r epr eaeot anJ inaebtedneaa o! tha plctnt1tf; 
that the one-half cent per &llon t a to be 
oharced to &UY~r tla1ng expense aud p&J&ble out 
of groa •~lea. It i s further provided that 
t he owner of the contract h&a DO tntareat t n t be 
vre1ent or fu ture profits, capl t&l , or a . eta 
ot the Plk1nt1ft, or any lien tb reon.• • • •• 

Tbe contract expr asly &tteapt s to re~ove ttaelf froa 
the ' i oua obaraoter1atice wn1ou baY oeen relied upo~ b y Yaz1oua 
oouz~ a as t he dl at\ u1ab1n& char aoter1at1oa of aeour1t1e • Tbe 
court held that the • oontrao t a • re 1eourtties and t.nl a ca1e aeeu 
Yary closely ln point because aa above dl acuaeed tt dote no t aeea 
to .ace LD) difference wbetner the obl1 a ttoa ta one of the 1aauer 
or or aoaeone el ae. 

B. 

T AI BTERABL Ci~TIFIC A or 
I T RIST OR PlRTIOIPATIO • 

The Trade Acceptance in question •a• tr&Aefer ab1 e when 
oT1 \nallJ taaued bJ the funeral direct ors but waa re~tatered bJ the 
Ouard1&n Shield before be1ag t ransferred ao that probablJ 1t 1a 
1omater1al •• to whether tt 1a a oert1f1oate of 1aterea' or part1oi-
at1on. HoweYer, &e1de f1o• 'hi e aleaeot. of t r&Daferab1l1t1 there 
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s eti•a to ~e no 1uter~st ~n th~ buatnva r e1tuer of ~te func r~l a 1rec~ora 
or tee v~hrQ\ao Sbl cl u or rt•~t to p~rtto ipb ~i on 1n auo n bust~•• , 
eo .,.rv.;~bly t il l s d.el1n1 t.lou v-u.lu not o.p -ly tv the oocument in queAti on . 
The f ot tbh~ tho memb• r h~s pa\~ to the Ouarc \&n ~ound~t1on a certain 
a"'o uu' or oct-y , ~t.r t or wnl cJl h-.a oue lute t he bue1neaa of tlle 
fu u r al 0 1 1 ec to r .. • a.nd tL, t u.. k.e t ... bt:r n s very def1 ni te 1 n t erest 1 n 
the cc,utlnuu~ sol., ncy n.l O.t~er~ tlon of th~ funeral d1r~ctors beca.u r e 
only 1f tbetc cont inut c an he r~c~ ive Lls creo1t from the~ would eem 
~o ~ e toe re~ote ~o ~u~ e nuct 1oture ~t or the docu nt re~roceot1~ 
1t •L cor t1 f lo 1~ t.e vf int(.rost or :)...l't1cl vnt1;:>r. , aJ. t.4vu t\ t.te fac t UlAt 
toe 1nter oat if h DY •oul a bd in tL~ funer~l ~1r eotor• s o~ . t uan ~ and 
uot 1n tnt- bua 1n -=.£ vf t l'le Gu r d1&!1 oWl...~~At1ou ur tl.t Gu:udtar~ l.1e1d 
ould eetJ .• t o ce 1m...fl.t r1 wl . Pf:O ~Jlc vs . Les.c.t. supra . 

,. .., . 

\ 6 • a at~tcd ab~vo tuu s\~ tutor; d finitton of ecurity 
1 n Nor t .l.. t r vl 1 ua 1 s tuc.. tLme as t.oa t 1.. 1a aouri, o.a..t t he: t.•..,r th 

r"lina Act su,. ;lO;Jtea 1n 1 ~2'7 , to tce.r ~ before t .ths Hi sso~r t Ac t, 
til t hcu;.n uo \., •• icc..tion u b e(;U foWlll u~r:. t t ee U1& our1 Law was 
ta~~n fr om t be ortu Curo~lca AGt. 

lu ~n C48e of t~\e va. Boat~ , 1 &9 t . c. 13o, 15~ s. E. 
8 J , 4 ~~C , upr a , tne ~~ Jr~m~ C~urt of Nortb C&rvlina dt c~a aed the 
...,.. t.1.1ng v! ti..H~ t or&:! "1"v t-a t nt Uvlltraot. • Tho Court vn1d : 

~· • • • TLe t ~r• 1 uot ~ fine~ i h t n~ ~ct , 
v~t it 1 w~l1e~ the bp~r~.oeu& 1on of ~Q in• s t
'"ent as • t.li b.a or o~ntr ct . rz::e wor d "in•o~e•t.
~eut " ba,. uo tecbn1oa..l de!1 w1 tion, nd 1 tiUttlan\n 
in ¥urttcul~ c~••• l a o ft ~n d t er a' ned by ita 
r c_b tion tc th cout~~t . lt baR be~n Y r tou ; ly 
d~ f1n~~ tb~ conver-t ou of .onby 1nt~ pro ~erty 
tro~ ~ 1c~ a profit 1a t o bo d~ rived 1n tbe ordi
nary c ourse of trade or bua tneQ ~ ; An cup a11 ture 
f o r ~ro f1 ts ; \.!e pl ch, • of capita l t o secure 
au 1.coce fro~ itr ua~. e nave f ound oo ,~ra- . 
ttvely fe onees lu whicb the m.cn1ng of •tnve e taent 
contr• ot• n~s been ~ 1v ~n. In it nte v. ~o~her Tire 
~ Rubber c~ . ltG Ul~ . 53 , 177 • • ' 37 , ~~8 , 
t c Supre!!.e Court ot Lt1u.te ,., ot ..~o 1L .l. t.lyr. 1t'4l ... 
stu. tute denouncing 11 1nvcs t. f.lt. t contr act" a::.t d : 
• The · plr.ct of ca ;.;i t al or 1 y1u,. ou t of money 1n 
b ~~Y totenued ~o a ou1e iuo~ e or profit f rom 
1 ta t ~.oploymeut 1 ... n "tHV ~•6t~aent• ~ tha t o r d 
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t e c u11a.mo nl.y uaeu o.nd u t.der ~ to..:>J . lf def"eo a.z:•t 
t a uea an:! sold \ t .. ccrtt f1o ~ t s to purohaaer a 
~ho oala t heir ~one) Ju• tly e x ~ ect1~ to r ece1Ye 
eu inco~e or ~rof 1t tro~ t he in~ -•t~ent, it would 
see~ t b t t Le t ~te ahoul d apply . TLe c erti f toate 
ae t out 1n t~e caao recited t . i s pr ov1a1on : ' Thht 
c& feu. nt. wtll aiJn\lnllJ tCt e.a1cie a.£; t. bon\18 to 
oert1 . 1oe..t e t.olo. .: r C.ll of 1 t & ttxcea eurni11g aft er 
~)in ol~reti ng e r~en ea , ftxea chnr~eG and 

a h i dencle t c s t.ocr!Jo.l.c1t·r a , tnt! s ... t a.e be d1s -
\rt~u~e a t t'a o ~t 1on 1u thu for m of ~r~ferred ltOOK. • 

The c ef1~1 t1on of •inYea t m nt contr ct• 1n the c ae 
Just ol tea , • a s ~aL~r d tu i n t~ te v. vang, l b4 

inu. &o , l ~l 11 . • 4 .a:.. , 27 A. 1. . \ . 116!.. , 1n h1cn 
t.r't. ovntr&.ct. ~&v to t !le pur c uuaer &h o,;> t.1vn t o 
aurr u4er h l & oontr6ct nnd t~kc b~o~ t.Le money he 
Lau ~ 14, • lth A bonu uf .70 f or t.aoh l, OCO , fro~ 
t he ~rof1 ~e obt~tned on tbe bf l e of con tr ~ct e . It 
•.s .dl.ered to t n ~ t · te v. t">o•n, 1 .... 4 1 nt •• 435, l Sl 

.\ . • Sl t) , 1n n1c1 ~be •un1 t t.oJ. ders• were to pert
\ct pate in ~roft te 1u propor t i on to tae1r hold ln~a . nd 
ln ~t ~'e va . Buanur d , 164 lnn. 4L5 , ~05 • . ~70 , 
the d~f~u ar.t a t o p&rt1 c 1 p~ t e 1u proftt a a t he 
r esult o f hte tnYoa t ment , bu~ Gventual l y t o reoei~e 
cert1f1c t et of corpor a t e s tock. • • • • · • • • • • • 

Tbe con t ract d o • not coll t 6 pln tc t he plaotn of 
~rtie an• a ~o~ey \th tbe p_rtners 1n a GJ tnt. ende~ 
to Pecurc iln tncoeo from i t s er.cploy cot by t hem tn 
i. be oon"!uct ot the h~tt1ne&a . 

The r esult t a obvtoua . In our op1uloo the con t ract 
1oclul.le•1 1n the evec i &l • e r ctlot 1a no t &.n •iu\i e s t nt 
contr u.ct•1 .,. 1. t b1n the t or me of the Atr.. tute upon • blob 
the i nc tctmen t 1• a r a. ft ea . An b) the saa r ,ra.aon1 w· 
e ttore led t o tile c c..nol uei o n tM;. t t be contract 1s 

not a •c~rt1 f 1 c~t e of 1nte r t 6 t 1n a profl ~-snarln_ 
n .reur.·ent . '• • • • • .. • .• • 

rne • c ni no of t hb wor a •contr~ct • ln the tentuoky • t~ tut 
w~u u l ~oua .ec t n the c.se o! Let ~ . cr~~••J ~orvor t1on, lSb 
Y.'-l utuc«) 4tC\t , 44o • J.04t:S, 1 .... -:3 , eufr a , tne cor.t.en1.1ona in t hla 
cv.ae r~1 60d trtt! 1• ue b~1 a. 1\8 f~llowa : 

" " • • • 1 t :\s t.1 u cuntuut1or• o t plrt.1n\ 1ff t.hc. t. 
tb~ cora •ovntr ct • a usea 1n tne sta tute, viewed 
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froa t he c·t~r.avoiut of 1 ta oonheot1ou, na.a 
r,nly tt. r cs tr1otod .:.eau1 g , a.na u&.n r tor er,oe 
onl r to •cour1ty cuntr~oto , •~1ch latter it 1s 
r~ueo were tne on11 clnaa ot c ~ntruots t bat t ne 

a t rt. tut.e a t leDJpteu to regul n to, Whl 1u •.n1ch tbe 
cv~yuny or 1n~1v1Ju&l dealt , unu to ~rocure •h1cn 
t~e purcbaser 1Qvest c h1& ~oney or pro~erty . 

On t be other band uofend.nut, through bi &; counael, 
argue• th~ t t ne word •oontreot• 1n tt.e ste tute 
meana re tba~ what 11 or 41a&r1ly und~ r•t ~oa aa 
a ecurity i nveat cent , a na tn~ t 1t 1& bro d eno~h 
to ooY~r all ol~•••• of con t r aot a •bleb m y be an 
ina tru~An tal lty for tbe per~etrktion or traut and 
in whi ch oae 1!8J inveat b la mouey or proiJerty . • • • • • 

And tbG Court deo1ded t he ter~ s eclaitJ 

•• • • • meane tne 1n~e•t ent of fun a ln a de
a 1 gn:1~ed. portioh of tho a seta or oap1t.c.aJ. o! a 
c ~~cern, • tth tbe Y1e• that t be l~t~er by ua1~ 
and oper a ting w\tn, the 1n•cet-~n\ • 111 eHr n a 
prof i t ror ~be 1n•~atoz. In otb~r or- a, 1t o r ries 
with 1' ,b. idea tb~t t~• 1n9 •tor wi ll ~~rn n1a 
pr ofi t tb~ough tne ~ftor ta ot other• than nt a ocn. 
It tbu6 1~cluJoa booda , stock oertif1oa te• . snarc
nu1uer oe .L·t1 ! 1on t es , ~nd otbtJ r t 1¢.:.1lar 1nveet.nent s , 
b~ t 1t ~ def1n1t1on JO~I ao t 1nulude 1ntercot ·tncoee 
froa. the J.euu1ng of 110ney. ur t.h6 profits • \ cb 
oue m1 ~t ~&ke by h1 ow~ ef!orta as the re ul~ of 
~ny otdtuary cohLerc\al contr c t b1ch he might 
~uter 1nto. • • • •• 

The thz~ o~ 1a1ona of A~torueys ~ u~ rhl u\ch ~~ve pan -ed 
on tbv que •. t.1vu an t a wLe, oer or uot t.oeett oout1 eta a.ro acc~1t1es 
n~v~ nut l1i.ei'1Ue be•u 1n aocor u. ,ue 6J>&O t cuutract here 1n t,: ue t1 c n 
or u\ 1oua t tne ooatr~ot ot too u&r~1An FounJatlon aa 1t was 01er t\ug 
1u 0~1ar.om •as u~c1~r•~ not to bu ~ecUI1~' by ~n o,1~1on o f th~ 
At t orhey \lP.Acr n l r eader u a rcr. l o , 1 ~32 , - uu A c rt1t1o t e of scrv1ce 
~t & ~crt~ ry c~•P ~) cnt1tl 1J 1,. Dolttcr \0 ~ funer a l for ec W&l 
uec1f4re<1 not tu be "- securi ty in tlll op1nlun of th Attor~.aey Oener ol o f 
,.rt-.gCJn r -.. nu red o u Aprll ... o , l'::f..)C • .!:!ut 1n o. OJ1n1on be.r.u1e•j down 
u uat ac , 1 46 , the •t torney Cenerbl ot Ut~b aeolur~d tnnt auch a 

1 oer ,1 f 1cato of ser vice• •n1cb g Ye th ~ u ncr r1gh; t o ~ funeral 
on ~ ~~o s t ~luu bas t s• but no r1gnt 1n tn, voioe o r tbc n t!e tra of 
tl.e oompuuy 11.r~• a •cer1.1 fie t e or 1ntereat" or 11 tndebt one ga w n.nd 



oa.. 01·1ght .. Brown. -13- ' 19~. 

seourity, app cn\lJ t .at contr ot 1d oot e• n lnYolve a rl ' t 
·or c~ t~ a cr dlt tn a fixed amount on auch run rBl . 

III. 

fto~ onalyzt 8 t he o lnlons e h Y co t u the 
oonelu lon tbot s toco there 1 utno~t~y a t 1 tn t be t t of 

1 r.ourt on t l. t I t ( tl1!l ecuz1 t 1 fl ot ooo e~plJ to 
s oo1&ttcno a co . n l cua ptm\«:1, cl. idt 1' • t or t z , 208 

o. • 439 23 • • 4--l aa, nt _t 1'8. ud on, 214 o. • a o, 
25v • ~ . 77--1~24} ~d atnco ~ e ut1ort ~1es ln o tbor s t at e re 
ao eo nty {\ r tl to bv ln cut.r tot ot har oony to ju ttty th 1 y1 
do o" ~nr enercl prtnot plee or law on \be subj ct, th ·t 1. 1:1~ttel' 
ot tre \1~ tbe oortlttc~ to in uoatton ns a oeourtty or not hOuld 
be n t t er of dclAl t~atlve pollOJ lth your dep. rt nt, t t you 
would not be ubjeot t o crt t tot ln the nent you deetde to t • 
either po 1t1on, t t th reto~• lt t a t he o~\nton ot t l l 
dep rt -nt t bat you ~G t~ee ettner to tr nt t hoo ocrtt t t o t s • 
ecurt tle u d to t e j u.r1ad1otton or to retu .. e to tr t t !.eo aa 

eecurtt1e and cl tno t o t ut jurlodiotton. 

nospecttully cub ttt ed , 

r I Ll. , 
Atto~ .... ey en r 
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