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TRADE-MARK: =~ In Re. RIGHT TO REGISTER TRADE-MARK "9-0-5 or

A,

Nine-O-Five" applied to whiskies and other
intoxieat liquor on ground former registration
of sald mark was legally ext shed by
either abandonment or by cessation business
on the part of owner thereof.

November 33, 1933.

,QJJ < ﬁ'ﬂp’
! FILED
/) /
Honorable Dwight K. Brown P
Becretary of State
Jefferson Gity, Missouri 6!
Deaxr giri

Your letter of November 17, addressed to this
department, reads as follows:

“We wish to have an opinion on the
enclosed lyﬁ.‘luum or trade-mark
"9=0-5 or Hine-O-Five" %o be applied
%o Whiskieas, Wines, Brandies, Gin
and cordials, We now have in our
files and on our register a trade-
sark of t;:lm:,udezor th: sane
products ed a Corporation
which we understand is now defunet.
In order to expedite matters we are
also englosing the former appliecation
which we desire to have return at
your earliest convenience."

The spplication you enclese is an application
for registration of ocertain words to-wit Five
9-0-6 to be applied as & trade-mark to whiskies, wines,
brandies, gin and cordizls, You enclosed appli-
cation for a trade-mark "9 0 5" (Nine-O-Five) made on
the first day of August, 1898, the W, Schmeider Whole-
sale Wine and Liquor Oo., City of 8t, Louis, State of
Missouri, a corporation or zed under the laws of
Missouri and doing business at that time at 905 and 917
Franklin Avenue, S9%. Louls, Migsouri, as wholesale and
retall wine and liquor dealers. This application
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wvag acceplted by your office and the nuuber 9 0O 6 a8 &
trade-mark was desoribed in said application as fole
lows}

“The sald trade-mark comsists of, represents
and is designed as folliows:

By she nuumber "9 0 5" in prominent gilt
figures on red-golored ground, surmounted
by & female figure in a sitting posture
hol in her right hand a sword and in
her left hand a r of seales, said
e represent the goddess of Justice;
underneath of saild mumber "9 0 5" the
&n&ﬂu insoribed in the following manner,
witi

Trade-Nark
W. Sechneider
Wholesale
Wine and Liquor Co.,
8%, Louls, Mo,

The said trade-mark being subject however to such
variety of color and style of letters as may be
deemed expedient.”

Your letter states thas it ig your understanding
that the corporation is now defunet. I understand that
this trade-mark is registered in your office to the
above named applioant therefor, a corporation, and that
the records in your office show that the sald corporation
%imloagorhonnmnﬂumlmmrymoa

usiness.

“Abandonment” in trede-marik law is the giv up
of & trade-mark. Abandonment includes both intention
to abandon and an extemal act by which the intention
is carried into effect., It must be an act which shows
determination not longer to enjoy the right. Glark

Thread Co. v. Armitage, €7 Fed., 896,
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Ama.ammt ie purely & question of intent. In
1 ehng Eisner, 170 U, 5. 19, iavelving the right,
' to the tmmx of Austrian Bitter
Hunyadi®, the Federal Swupreme Court

"To establish the defense of sbandonment
it is necessary to show, not only acte

indicating 2 practical WMt, but
an sotual intent to sbandon, since aots
which, ieined, would be sufficlisnt
o cm bidsh an mmt may be an-
swered by showing that than never was

an intention %o 'u up and relinquish

the right clai

m‘u of time is merely one oircumstance among others
to be Wmtmutcmnmsmarmtm
intentional abandonment is te be inferred. The -
rule is that trsde-mark ¥ 8 are not lost by mere none-
user, but that there must an intention %o abandon the

trade-mark or a distinet element of ppel that will
make it inequitable to allow the orig: owner to ¢laiam
exclusive right to use after a period of
non-uger.,

In the well-known oase of the Carthusian monke in
321 U, 8, 580, it wes held that neither & non-user nor
the tion of o new trade-mar: gonstitutes abandonment
where the circumstances su the course taken
are c¢onsistent with the intention retain the right to
use the old *mark®.,

In this case of Carthusian monks, tha$ body had been
compellied to leave France and thelr property was selsed by
the Freneh Government and witimately purchased by & new

which, by suthority of the French law, manufactured
& cordial which was called "Chartreuse®. The Monks had

gone %o where MmmdMMalwm
ord formula but were obliged, at least in France, to
apply @& different trade-mark $o 1 %

Pere Beglin, Superior General of the Order of Oar-
thusian Momks, for himself and the other members of the
order, hraugh; 2 411 in equity in the New York Federal
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Sourt to restrain the Freanch company from sell its
"Chartreuse” under the trade-mark of the Carthus

Monks in the United States. The facts were that for
several hundred years, prior to 1903, save for a brief
period following the }rluh Revolution - the Order of
Carthusian Nonks ogcupled the Monastery of the Grande
Ghartreuse, near Voiron, in the Department of lsere, in
France. rh- wag their Mother House, There, by a
secret process, they made the liqueur or oorhu, which
upwerds for half 2 century had & world wide trade under
the name of "Chartreuse", The product was markeded here
and abrozd, in bottles of distinotive to which were
attached labels bearing the inseription, "Licueur Fabriquee
a la (Gde. Ohartreuse,” with a fagsimile of the signature
of L, Garnier, & former Procureur of the Order, and 1ts
insignia, a g{obo, cross and seven stars; and these symbols
w;:h *Gde. Chartreuse” underneath were also ground into

the glass,

This trade-mark was registered three times in this
countyry - first in 1896,

The French company manufactured 1ts produet at the
sane place in France at which the Monks had manufactured
their product, and the French C advertised i¢ in
this coun under the trade-mark :Iouuguth.%
thusian g. The court held that the Carthusian Monks
owned the trade-mark and the faet of their being compelled
to cease business did not destroy their right to the trade-
mark because they only ceased business in ,from which
country they were driven, but continued their business in

and the court said, the Oarthusian Monks were entitled
to the claim and protection of their trade-mark and enjoin ed
the French gompany.

However, four years of disuse h@ been held mot to
constitute abendonment. pRurke v. Iugker, 178 Mass, 493.

In the case of Hannis Distilling Compeny v. Toxrey, (D. ¢.)
32 App. Cas, 530, it appeared, the Hann Dietill

appealed from a deecision of the Commissioner of Patents
disulsaing its notice of pposition to the registration by
appeliee, George W, Torrey Company, of the words "Torrey's
01d ¥t, Vernom Rye, 234 So. Market St,, Boston, Established
1836," as a trade-mark for vhiskey. {'hc notice of opposition
alleges that appellant has used the words "lMount Vernon" as
a trade-mark for whiskey.continuously since 1860, The court
sald that the sole question before it was priority of use

and found that the evidence estaviished the use by appellee

and his predecessor in businese as early as 1847 or 1848,
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It was contended, however, that the appellee abandoned
the use of its "meark" for twenty years, between 1855
end 1875, The facts, however, showed that dur the
period mentioned, of twenty years, the law re cted
the sale of 1iquor and the court held that, as eppellee
had acquired the right to and use of the "mark" prior to
1855, it could not be lost any foreed restriction
that might have been plaged rarily won the sale
of liquor in the Sstate of Massachusetis,

#ithout any knowiedge on the question as
to vhether or not ¥, Sghneider Wholesale ¥ine and
Liguor Company used the trade-mark contimuocusly up to
the time Federal Prchibition becsue operative under
the Kighteenth Amendment, still 1% is & matter of com-
mon houdfo that, after the Eighteenth Amendment be-
came operative, such trade-mark could mot be le
used becouse tio liguors could not be seld 1 1y.

If the W. Schanelder Wholesale Wine and Liguor Compeny
hed not out of business and would, after Degember 5,
assert its right to the trade-serk, I do mot think thet
anyone else could 13:11: claim same or register the
saae trade-mark in 8 State.

It sppears, however, from & statement in your letter
that you understand the W, Sghnelder Wholesale Wine and
Liguor Company is now defunct and has discontinued the
business in comneotion with which the trade-mark herein
under consideration was used, Assuming that the W,
Schneider Wholesale Wine and Liquor Company discontinued
the business, in comnection with which the trade-mark
owned by it was used, it is the opinion of this department
that the trade-mark no longer exists and must be considered
as abandoned bLecause the trade-mark cannot exist separate
and apart from the business with which it has been comnected.
The corporation iz dead and the business has been discon-
t&:ﬁmmlmt-toalmwmtdmtm
mark,

This department has no information to the effect that
the business and the trade-mark was uu’nod, and no assignment
of the trade-mirk noted in the records of your offige prior
to the time the corporation owning the trade-mark ceased to
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“lUse of & word as & trade-mark cannot

be predicated wpon an assignment of

the mark by the former member of a dis-
solved copartnership, who on dissolution
of the firm did not continue its busi-
ness. Under such eircumstances, the mark
becomes abandoned and subjeot to appropri-
ation by anyone."

The point is that the property right in the trade-mark
is dependent wpon the continuous use of the "mark" in
the business in connection with which the trade-mark

ie registered and used; and,when the business ceases
the trade-mark is ubmionul and subject to app:opruhoa

by anyone,

Assuming that the business of the owner of this
trade-mark, W, Sclmeider Wholesale Wine aand Liguor Co.,
was duoonhmod c-.n ’.uo vhen the corporation ceased
to extst, it is the opinion of this t that
:hc trade-mark is abandoned and subj to appropriation

y anyone.

We return herewith the spplication of Sidney Alt-
nen - ed by one dollar bill which is attached
to the lication - for registration of the above named
33"’:«’:.1 also the qpl}unan otl Ii m.mumlealo
e quor Company of August or registration
of the sbove named trade-mark, r with the letter
dated August 2, 1898 to the Seox of State, by Riehard
{:lm‘mloaug application for trade-mark and registration
eTeci.

Pleage agknowledge receipt of these enclosures.

Respectfully yours,

APPROVEDS
EDWARD.C, OROW
Assistant Attorney-General,

ROY MeXITTRICK
Attorney-General,




