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In Re. Rllltt '1'0 REGI STER 'l'RADE- lfARX •9-0..5 or 
11ne-o-11Ye• appl ied t o whiskies and ot her 
in~oaiaating liquor on ground f ormer reg1etrat1on 
of aaid trade-mark was l egall y ut1ngu1ahed by 
either abandonment or by cessation of business 
on the part of owner t hereof. 

•ovc ber aa, 1933. 

It' 1.-J--
Ff LE D 
J/ 

onorable Dwlgh' B. Brown 
eoret ry of tate 

Jefferson 01ty , iaaouxi 
I I 

D S1ri 

Your letter of Ro't' ber 11, a4d.l'ea ed to this 
department, reads aa fallows: 

" e ab to have an opini on on the 
enclosed application for tr d -mazk 
•9-0-5 or B1ne-O-J1Ye• to be applied 
to •h1ak1ee, lnea, B~ diet, G1D 
and cordi la. e no• ve tn our 
fllee and on our zeg1ater a ~ran -

k ot the e and f or the e 
pro et a f l led by a OQ~orat1on 
which we unde:ra-.nd i s now <lefunol . 
In order to ezpedi t e ~ura we ~Ue 
&lao enclosing the tor er applicat ion 
wh1oh we desire to have :re'*urn at 
your ear11ea~ c n't'enl ence. • 

!he applica1t1on you enolc. e ta application 
tor reglatration of oe:rt i n worda to-wit, Hi ne-O-F1ve 

o-5 to be applied aa a '~ade- k •o whiakle• , Winea, 
bran4iea, g1n and oordiala. You enoloee~ an appli· 
c iion for a trnde-~t •9 0 s• ( 1ne-O-F1•e) e on 
the first day of Auguat, 1898, by the • chne14er hole­
sale 1ne d Liquor Oo., C1~y ot Bt . Louie, \ate of 

1aeoU1"1, a oorpo.r&t1on organized under ~a laws of 
Jliasourt d dolng bus1neaa at that ·u.1:1e &l 905 &.lld 91.7 
Jr&Dklin ATenue, St . Louta, 18souri , as Wh leaale and 
ret ll wine d liquor dealers . T 1s application 



Hon. Dwight B. Brow 

was ace t by your flffl c 
trade-!!lD.rk na dcac:r1bed 1n 
lOW8l 
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t nJ 905r.aa 
1d application ea fol -

•the aa1d tra4e-mark oonaiata of, rep%eaenta 
and 1a 4oa1gned •• fol l ows: 

By the numbu "9 0 s• tn prominen" gil' 
figures on red-c l or ed ground, 8U%'mounted 
by a female figure ln a e1t'1ng poa~ure 
holding tn hez ~lght band a aword and l n 
he~ left hand a p&l~ of acalea , aa14 
fig'Ul"e repreaentln the goddeae of Jua,1ce; 
and undernea~ of eald naoer •9 0 5• tho 
f1~a name 1nocz1bed 1n the following manner, 
to-wlt: 

"· ne14e% 

ole l o 

Wine and Liquor ao., 
t . Louis, o. 

The aa1d trade- k being 8\lbjeo~ hoWeYu to auoh 
var1e'y of oolor and a\yle of let,era •• a&y be 
deemed eapedlent . • 

Your le,ter atatea tb&t 1t 11 ,our UD4 rataadtDg 
that t e oorporatton 1a now 4efunot. 1 u.Me.ra't&nd that 
thta trade- k 1a reg1atere4 in your o1t1oe to the 
abOYe ed appl1oan't 'herefo» , a o.orpora,lon, and that 
t he reoorde 1n your ottlce abow tba• the a&ld oorporatlon 
1a no 1 onger 1n ene•enoe and ia no lonser curying 
bualneaa. 

"Ab&:ndoDaen' " 1n U.ade- k laY S.a -.he g1 vlng up 
of a -rade-Iark. Aban<lonaeni 1noludea both intention 
t o abandon and an external act b7 Which 1he ln,ention 
ia CJD.r1'1ed l.nto effect . I't cuat be e.n ac~ whlch ahowa 
de,erm1nat1on not longer to en~oy the r ight . Clark 
'l'hl"ea4 ~~ Y . U.m1!aae1 6'1 Fed. 89G. 
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•To eat bl1eh t be defense of abncdOD!llen\ 
1'& 1e necessary t o aho'.il , no-t only aote 
1nd1catbls a p r&ot1ca.J. ~onment, but 
an ao'u&l in~ent to &bAndon, ainoct acta 
~h1ob, un.e.spl e.ined, would be. aulftot~nt 
to establish an e.bandonmen\ , 1!la1 be an­
awe.red. by ahowiDg thai theJ-e neTe~ wae 
an ln\~~1on 'o glwe up end ~elinqulth 
the right olatmed. • 
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L&pee of time 1• e.relr one o1rcuma1ance o.aong othe:re 
to be taken 1nto aocoa.t 1n d.e~um1n1ng wbeiher or no" an 
1ntent1on&l a.bando-D~Mnl la to be inferred. The genel:al 
:tule 1a ~t ~rade-m.ark r1ghta are 110~ loa' by mel'e non­
uaez , but t.b&\ ther• ~t be an 1nten,1on to abandon the 
'rade-maJ>k or a dis-.s.not elemen~ or ••toppel 'that .Ul 
make it 1nequJ.table ~o al~ow ne origiaal ownu 'o Olal!s 
exolu81Ye J>lght to uae ~a tr&de-cw.rk after a period of 
non-uee:r . 

ln the well-known oaae of the Oarthue1an aoni:e in 
381 u. s. seo. t.t wae hel d that nelthel." a aoa-use1' noz 
the adoption of a new t:rade-m&r:t oonstltutee &'bandonaea-t 
Where the o1rouma~cea euzro~dtng 'he OOU%ee taten 
a~e oonala~ent vi~h tn. inte.n,tou to re\atn the rlght to 
uae the old • rk• . 

In this oaae of OU'thuaiaa moue, th ' bodJ' had been 
compelled. to leave france and ~be1x- prope~ty •• ee1zed b7' 
t.be French Oov•rnment ~d uJ.'tlo&t-elJ p~eed. by a new 
company •h1cb, by autbol'l tr of the J'S'enoh la.w, :u.taotu:red 
• oord1al whloh na called •oll1Utzeuae1 • the llollka ba4 
gone 'o Spain where 'they maautao-,ured theu oord.inl by the 
origlnal formula but were obliged, &t leaa1 1D. ho.noe, t o 
appl y a diffe~en1 trade-mark 'o 1~ . 

Pe.re Ba$11n, 0\lperlor Genenl. ot the Or<t•z ot Ou­
thualan outs, fo~ hioaelt 80d the other embers of the 
Order, bro1JSbt a bUl 1n equttJ 1D the He• York Federal . 
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Court to re train t he J'rench compauy from .. lllng ita 
• Oha:rtreuae• under the ~rad~ rk of tbe Oarthuelan 
Monte 1n the United St a,ea. fhe faote were tb&t to~ 
ewera1 hundred reara, prior t o 1903, ••• f or a brief 
period f ollowtQg the french nevolu11on - the Order of 
oar,hua1an onke ooeupied 'the onaotezy of tbe Gr&nd 
Olartreu.ae1 near Vouon, in "the Departaent of Ieere, l n 
r rance. f llia wae their llo~hu HoU*e. There, b7 a 
aeoret pr ooeea, they e the li~eur or oo%41el, which 
upftl"d8 tor half a oentu:ry had a world wide ua4e under 
the neae of .. Oha.rbteuee* . 'fhe produot wa.a Cl&l'kehd here 
and ab.ro 4 , in bot,l ea of dia,1not1Ye ebape t o wh10b were 
attached labela bearing t he 1neorlp1ilon, • Liqueur Fabriquee 
a 1& Ode. Ob&J>ueuae, • • lth a faoa1ml l e of tbe a1gn&ture 
ot L. Garnler a to~er Prooureuz of the Orde~ and 1ta 
ine1gn1a., a. &iobe , oroaa and aeYen a~aza; and l heae ayabola 
with •Ode . Cba:rueuae" underneath were &l ao groUD.Cl into 
the gla•• · 

Thla t rade-mark waa r eglatered ~- tiaea 1n 1ih1e 
country - f1rat 1n 1976. 

The Fl'enoh oom.pa.ny d.DUfao~ured 1 ~· produot a.t the 
all!: • plaoe ·1n rranoe at whiah the onk s ba4 ufactured 
'heir pr oduot , and 'he J'renoh Co an, adYer t1sed. lt in 
thla country under tbe trade-!'J~Uk belonging t o the ou--
tbue1an Monks. 'the oour~ U.l d tbat the Oarthue1an lfonlte 
owned 'he trad ... ma.rk and the taot of their being o elled 
1io oea.u bustneaa did not destroy tbe1% rlgh' t o t be "rade­
aark beoauae they olll.y oea aed bus1neaa ln h e,fJ"om which 
oount.ry they 1fe%e cb-1ven, but oont1nued their bualneea ln 
Spain and. tbe ooUJ>t aa.1d the Oa.r,hual&Zl Monks were entitled 
t o t he olal a and pr oteotlon of tholr trade- ~k and enjoined 
t he French oo any. 

However, f our J~• of d1suae hal o)oen held not t o 
constitute abandonment . 89rkt v. IH&tt , 178 sa. 495. 

In the oaee of UIDJll& Ul"rl1M 09!PMY Y. Tgrrty , ( D. o.) 
aa A:,p. oae. 530, 1 t p e ed, t • Hannie Dietlllt ng 1 
appealed fro~ a deo1at on of the C laa1oner of Pat eota 

dl a11aa1nQ ita notice of ~poe1t1on t o t be regtetr t1an by 
appellee , George • T r 2 y mpany. of tbe rde •ro~ze7'• 
Old t . Vernon ye , 24 Go . l!Arket s• . , Boa,on , Ea~bllehed 
10aa,• aa a ~~ -~k tor 18key. The nottoe of oppoaitlon 
&llegee 1Ul&t appellant has ueed t he word& "&taunt Vernon• ae 
a t ra4e- k f or wb.lakey.oon-tt.nuoual y a l n oe 1860. ttbe oour' 
eal d tba~ t he aole question before it e priority of uee 
and found that the eY1dence eat 'bl i ahed t he uae bJ appellee 
a.nd llte p?edeoeaeor l n l)u.aineae a.a earl y a.a 18'7 or 18,8. 
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It contend. d , v-eve , that the appelle &bo..ndoned 
tbe ua of ita ·~t· f or t eo.'y yeare, betwe n 1055 
nd 1875. he fe.ots, ho ever, aho ed thAt dU%1ng the 

period en t oned, of twenty yeara, t he l& restr1ot~ 
tho ae.l e of l1qu.o~ and the cour' bel4 that, a• e.ppellee 
had c red the 1gbt. to and uee o! t o • k" prlor t o 
1855, it co 4 not be l o•t bJ &nJ f oro r ·~~ic~ton 
t t lligbt, Ye been plaoed teaporull J upon the .ale 
of 11qu.or ln the Otate of ll&esaohusetta. 

Wi~ ~u.'&t haYing &rq kno l edge on the queatlon u 
t o hat er o% not tbe • ol'lnelder Whole le lne ~ 
L1 r Co DJ uaed 'be tr e-cark CODtlnuoul y up t o 
the ti~e ederal Prohib1tio~ b opera i1Ye under 
t be i Sh eenth Aaendment, atlll it ta a tter of ca.-

on tnowlec.tge t hat, after the Bighteen\h Allendment ~ 
c e oper a.tlYe, wah ~rade-~k oo d aot ~ lapJ.lJ 
uaed beoauae the 11quore could no'~· sold legally . 
If ~be • hn•ldu <>liUI&le lJle and LiqW>l' CollpQy 
b84 not gone ou- of buDlA••• and W¢ul d, e.ftu Deoem.ber s. 
aaae:rt l ~. :rlgh~ t o 'the trade- :rk, I do no• thlnt tbat 
anyone el • co d legally olal o or re ater the 

e t a-mark 1n tbia t a te. 

a a~at t 1D your le~ter 
' ~ fCJU. Wltlera the • .nel4$r h.ol. • l e 1ne and 
L1Q.uoz Oo G.nJ la now defunct and baa 41eoon•uue4 t e 
bUGlnetu; ln oonneo~lon w1 th whlcb the tra.d t bu.1n 
und•~ oona14er ~ion was uaed. Aseuming tbat the , 

cbne1der .hole•le 1no and Liquor Contpa:lliy d1eo.ont1nued 
~he bualne .. , ln conneo,ion with which the ~r - t 
owned by 1 t waa uae4, 1$ 1a • n• oplnioa of 'hla depa:raent 
'hat the trad k no longe:r exla\a and u-\ be cona1dezed 
aa abandoned beoauae the tr~mai'k oaanot exlat separate 
and &p i fro the bu~lnea With whlcb li a bMn ooueoted. 
Tb.e corpora,1on l a dead and ho bu J.nesa bas t..en d1aoon-
~1nued and t hte unta t o lee. 1 &band nt of the trade-

r k. 

fl1l a department baa no i nfo 't.on t o tho etf ot tha-t 
'he bus1ne•a nd the \rnd - rk aaotgn , no assignment 
of ~h ~ra4e- k nuted 1 the reoo~d f rour ott1oe ~rlor 
t o t he ttae 1;het oozporat1on owning the tr&d t o•sed to 
exiet. 
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In the case of R19t-·ilx ~~Co~ Y. dh?iafrab!'tiaber 00 .. 4Tlj)p . ~-\D. ~page 
§ , i -· • ' 

•vee of a word aa a trade- rk onnno' 
be p.redica'&ed upon an aesignment of 
~· mark by the t or u ember of a d1a­
aolved oopa.:rbereblp , who on d1aaoluti1on 
ot the ~in d1<1 not cont1nue 1 ta bual­
neaa . Under such o1rCUQetancea, the mart 
become• abandoned and aubjeot t o app~opr1-
at1on by anyone . • 

11/aa 

'l'he po1ni 1a that the prope.ny rl8hi S.n the \.rade-D~U"k 
1e dependent u;pon the oontlnuou. uae of the •aark• ln 
•he bualneaa 1n oonneoilon w1th which the trad -mart 
1e regtet•red nd uaed;. and, when t e bualn••• oeaaee t 
the uad~ rk 1e abandoned and aubjeot io appropr1&~1on 
bJ anyone . 

Aosum1Dg that the :bus1neae of the owner of 'bla 
t rade- t , • 9obne1der Wboleaale 1ne and Liquor Co. , 
waa die nttnuecl years ago • he the oo:rpora\1on o .. ae<i 
to utet, 1 t 1e the oplnlon of thla depan.ent U. 
the trade- t 1a abandoned and subjecrt •o ap-p-ropriation 
by anyone. 

e ~•turn llerewlth the appl1oa.,1on of 814ney Al \­
man - aoool!lp&n1ed by one doll ar blll whlOh le &itaohed 
to '&he ap:plloat1on - tor reg1atra11on of the ab~•• named 
irade-~t &leo ~be app11oa,1on of • 80hne14er Wbolee l e 
Wtne &nd Liquor Oomp&QJ of ~uguai 1, 1898 for reg1atrai1on 
of the aboYe ed trade- rt, toge~her with the leitu 
dated A~st a, 1898 t o the eoretary of Siate bJ Rlob&J'd 
Eoe1ez enoloe1Dg appl1o&t1on tor trade-mark and regtatrailon 
thereof . 

Pleaee aotnowl edge receipt of t heae enoloaurea. 

APP VEDs 

HOT taoXlfT CJC 
A'torney-General . 

Respeotfull7 7oura. 

ED Ar D.C. OnoW 
Aealatant Attorner-Genoral . 


