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Your latt er or ttpt bc-r 13, 1933 hoe be•n roo 1Ted i n hlon • 
contn1ne~ a requcat for ~ opinion t'ollo e: 

~Tb1o 4epart . ent nerebJ roq~eata Jour op1n1on on ot1on 1 
ot l c~o bill J4:'3 , p e fb , Lawa of 1a30W1 , " G • airy 
~reduct~ lnGpect1on- , as tQ wr~thor it as tho 1nt nt nd 
oUon ot t ho Ieghlotur to croup the tbree kind• of' l l o naa 

foes ln\o one ~n.t, uetUn.g up a t\l.nd fr aucb arne4 t'eea 
tor t he 1nGpeot1on e~oo ot the 1933·34 b1onn1~ 

~nate bill f o. 42 (page 166, a of' 1ocour1: ) trn.netened 
tbe I:J& Law 1.0 t t • part "'"" or 1.grtcul ture. • nato btU 
r:o. 4b (pas• 171, Laws or 1933) tranaterred t. 1.:1lk-cre 

t a t1o.1 ... aw t.l tho Cepartwnt. Dl:lte bill 15 ( p e 253 , Law 
1333) \raneferr ed the too Cr~ Law to t h1a Department. 

Tho r.e: Ice Cr eam ud croa rc.-. 1.lk dt nUon l1o~n.oe money ~d 
1ne ot ton ero ~pendant upon th1a oppi'Opr1at1on beiAf& onil
able 4opeudont upon t..o coney bcti arr.od bat'cre bei ng ep o~ . 
and 1r tbi c money 1 not t cmpcrarilr · e esoto4 intc a op oi l 
ruo, 1 t mco.ns thn1. tho 1nt~peoUoD H.rv1ce can no t bo a\arted 
nna coutinwtd durin the ah~rt e or t ener ... l rennue. ithout 
1napoct1on, tho 11c6uaoa c an not b hon~ably nd legally 
coll cte4. It 1& o eerYice eD4 c reYonue propoo1 t 1on, if o 
oao it ri ~btly. · 

If t h&re 1• to be no 1nspeot1on, tb tete ubould not oTen ao 
cb •• try to collect the liconee mon y . The new tato C• · 

partment or A&J"1c\ll.ture is ab t read7 to atart ita intJpeotlon 
oery1oe , wh ich i v ec gen rallJ de ~ nt upon t he aYa1la~1ltty 
ot \ bt; llcen tees und r t h eppro-pri tion t no t. cur work wUl 
bo paraly:e4 , cxo ;:~\ a .. t hle mon y ch 11 bo a.allablo f'l'ont 
arnin , oince w conuider th t t~ tegl leture H'\ up a tund 

tor t b1a purpoM. 

hilo 1t y aupertluou il11'or at i on, a to t hla in uiry , 
but we beg l eave \o 11 t t tle t~rnlnga tram '-boao three llcouee 
laws for 1~31-3~ t vr t h( tu~1 24 ont ts thereof , c~ tollo 

~lcena, 8,94b.oo ; 11&-. re S' t tou Liocna , ll ,7J~.oo ; 
Io ere L1oen... l) ,l~2 .vV ; rOTAL ~J .aBo.oo. 
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Plaeao bear i n Qind 't. t ~be a~propr1nt10D de atna~ 

t h abo~• l1o ~• • 1 only ~.~oo tor 1933~34 . 

iot only wil l to 1t npect1cn ••r~1oe be h v r ed, bu t tt 
wlll barrua \ cl rio l ork Me aDarUJ relclteO th ret.o. " 

The nerr ~ueetlon preeen\eC bf rour req e\ 1a tt th 
Of 1C)33 tor 4o1ey r'J'o4UOt8 l SIJOC iOil (.Lawe 1933 , poae 66 , 
a b aecttou b 1 ret t\er reterr~ to a " \be. ppropriaUc 
be p 10 au\ ot t.h gen•al. reYonue r~ ot ' 1 etate or cut ot 
tun4 arlat tro!il l1ceuee uel teea coll \e4 1D OOD o\1on • t 't.b 
Uon eent ce. 

ppropr1aiion 
oUon 5, 
o\" ) la to 

apeo1al 
auob inapM -

Tbta q_u.eaUOD h1 a OIL \ proper oonatr Uon ct \ appl'Opr1a,10D 
aot wb1cb a •• tollo•: 

"Sao. ) . - IM1ry ~r~ uo'• In eouon. - T n la erebJ 
appl'Oprt a \ed ou\ ot \he ata\e U.Uur:y, char&Mble t.o the 

ol. rno tund, t or the J•ar• 1933 and 14)34, \u • 
ot \hlrtr-••~en thouaand . e1sAt bun4re4 dollera ( 37,800. VO) , 
to p 1 aalariea, •eae• and per 4l , n · o\lhor ••n .1 a enee 
of t .. a\e De art nt ot A&r1oul\uro an4 1 a i r ot A&r1-
culturo, tor l.h 11laP4toUoa or •• and 4&1r7 p ole , tror 
ltoenaea ~ r ... coU ekeS ~ 1U. end or a\a\lon Ucao .. a 
pr c 'f1de4 in arttole 5 ot o p\er f.)1 ot t. n rt e 4 .. totutea or 
l 'j29, ea lioe llaea end teea proYt4e4 in ert.1ole 4 of chapter 
93 ot ' he R •1 .. 4 \atutea ot l 9C9 . ena t he 1ce ere lie naea 
e.n4 te • ;proY14e lA art.iole 5 ot o t. r 93 or \he e 'f1ae4 
s t.atut. • or 1929, • t U owa: 

A. t er aonal erne• ; 

F r ariea ot ot. to exoe at bt. 1 
t.o exceed oae r twenty- the 
~ r Atb eaoh, end oth r needtdl 
Depart.; nt. or .Agricul ture • - - - -

B. 4d1UOAa: 

peat a at aot 
Uara ( l25. 00J 
lor••• or the ----------

OperaU'f a Cl trtmaportaUon equ1 at. , 1nolud1De 
ott1ce turn1\ure en4 ui Dt - • - • • • - • 

D. opera Uoa: 

enaral expen .. a , 1nol u d1 c~ unic t.1on, pr1nt1A& n4 
b1n41ns, t.r aport.at.ion o~ tbt~ , traTel , atat1on
ery aua ottice ppli a - - - • - - - - - - - - -

Total , State u art n\ ot rloulture 

18,ooo. 

1 , oo. 

1 ,ooo. 
37,000.00" 

Bowe'fer, tbta queatioA or coaatruot1oD will re u1re a brief aaal7•1• 
or tl• r • • •aue aya\ ot tbia at.ot.a , end or the eta\utea proyt~ l ror eaa and 
d 1ry pl'Oduot.e 1nareot1on ud teee tbcretr and auct w1Ja1 "lll OCID 1 ' or 
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two per\e , 1 , 41 poai\1 n of t a .. pri or\ tho appropr1a~1on eo\, •nd II , die• 
goojtl oD of reea by Yirtue or t be appropr1atlon cct. 

t . 

I.J l rlON OF f ... 

{ . ) 

Tha Conat1tuttoa o~ 1coour1, Article IV, eo~10n 43, proYidea 1n 
part ea f ollow : 

All raft oolle cs-;e4 • t mon ya reco1Yad by t.t.e tt.t.e trt. ;:~ 
eny ocu.roe :U.taceYer shall o i nto t.te UNsurJ, and th 
' 1 erul. Ao bl1 abe.ll h:n-o no pov:v to di Yar ~ the :; ~-o , or 
to perwlt ney to b drawn tram tba t reaau:y, e1cep~ 1n ~

auanoe ot roguler ap~ro~r1a~icn~ ~~ bJ law. • • 4 •• 

Th conat.lt.~ttioA ~r 1aaour1 , .u·\icle X, u cuo~ l j , prQd dea i u part aa 
tollowa: 

~All ceys L~ , ~a\ ~n~ t~zo h roatteJ, in t~u Gtate t r ca£ury , 
belonpng t . 1-lH.l t.aie, a ell, 1Qmt:41a~l1 on rtso&lpt t hcre,;,f , 
be cleposi \ed t.y U.e TrcaaurGr to t. c:red1 't ot' t !J o t. to fr,r 
tho bon ~it ct the fUnrte to Which thoy r6~peot1Y l y belo ~ , i n 
auoll bat:.ll:a • • • •• , • 

In aooordaDoa ui\h Artie~• , ~•o~lcn l} , j~ i quoted , tho Le~ielatura hoe 
enao'Hd \;hreo e\id\4lies •l•ich tll'e eo fClll~1n.n 

"All r:.oneJ• no:r bclong1n t " \)~ · thnt. t»)' t~~t t.W.)~ tit; heraarter 
belon to \he ~~ft,e , tha ~· 1D ~ow ib ~a s\ to \rweuu~1 . or ~hnt 
hereat\el" y be r•<tu1red by le• \o i;e pni•J lll w 1.! o t r_.etJurJ tor 
any pur~,,ooe trhAtev.l' , a hell 1m ~4taul7 en reoeipt th l'C\)1' be 4e
por;1 ted by tho tru&llrtt.r t.o tt • ox•ad1 t ot' tt o e\ct~ . ror \ ~ • bons!'1 \ 
or th tund tc ah i cb auch rwon 1• rea~aoti T ly ~long • * ~ " R • • • 
~o . l'~t.!=j , J OO . ll4b?. n 

"·. ho trea w.r r ilt bll r..e"p a l,arn ec~;o~nwr ot t nc ft.rHae c•I- t bo 
etete, aD~ ~Y re~u1re eny ~gpos1~or7 to do \h .~e , showing t he 
na:t.tt or eaol. rwal \c: ~t: h.icb t a fJC'nay bolo!!gu a..• t 'o t:Ot:nt or t.l:e 
lnt•rea' p 14 cy nD¥ bdc , en4 aeid i ntareat t all b ~ ort1oae4 
an.d ored.1\u4 tCJ [;Uch ~nd~ monthly. " F. •.• c., . l3 .. · , ... eo. ll4'7l. 

"All tttea . f\l.lloct ohd Mll\.J):. fl·om -~ cen;r ...Nl'CO reca1 vcj lJ7 
&&1 4epar~ crt , b~erd . bureuu, e~sbi~n. 11 ~1tutjon , ort tolel 
or ugoucJ o t;;hu ai;e to gc~ rua11t by ~J.J.•taQ or uy lei' or rulo 
or re lntion cndo i n ecordance ith ~rcy lo , uhnll , by ~he 
otf1o1el author i zed 10 reo~l•• an u , and ut uta~&a 1nt~TV ls , be 
pl aced in t ho tat treasury iQ ~h~ el'~41t or tho ~ r;iculer 
purpoM or tu.nu tor wiJ1 ..:1. colloC\ d , tui cb .!.1 be aa.bjeot to appro· 
pri,·Uon by tile Gner ol a ae::'lbly ror t bff parUoul r pta'po•• OI' tuneS 
tor wbioh ooll tad 4u 1. ng the bienn~ 1· icJ, ~ulloo '\44 tlUd 

c~prop~iat~1. ' • - " • 133~ . o /tj. 
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as it stood at t he tima of ita enactu~nt because i f the general reTeDUe fund 
were t he sa e as the state treeasury thi s s tatute would probab~y require 1 t 
t o be broken up entirel y into separate funds , but t he general reTenue fund 
bei ns ..erely a part Qf t he state fund and one of many s tate funds t h i s statute 
does not change the law as the statute will be complied with if money collected 
f or the general re~enue f und is credited t o it. 

3. The statutes r elating to the deposit a nd di s pooition of fees 
collected under the egg and dairy products inspection laws are aa f ollows: 

III:U: AND CREAl' FEES. "All fees collected by the state dairy 
commissio~er or hi s doputiea under t l8 provisions of thi~ article 
shall be turned i nto t he state treasury for t he general reTenue 
fund." R. s . Yo. 1929 , section 12431. 

ICE CREAl FEES. ' 'SUch fees shall be pai d i nto t he state treaaurr 
to the credit or tha ge1~ral revenu& fund of t he state. " Laws 1933, 
page 254, ~action 13071. 

EGG FEES : ''111 inspection feeo under this erticle shall be pai d 
into the state treasury. " fi . ~ . l o. 1929, ~ection 13065. 

Prolll the first two of these three statutes i t is apparent that teea tor 
t hese two i nspect ion serrtcea I&Us t be credit ed t o t ha general r en we !'u.nd when 
t hey go into t he state treasury. Thi s is especially clear w.aen ReVised atatutes 
isaouri 1<)2<} , section 13071, ropealed and .o>Upercseded by the sme number ed sec

tion in Laws 1933 i s examined. The older statute provides i n part as tollowe : 

"Such teea stall be paid i nto t he state treasury and t her e con
st1tu~e a tund to bo knoun aa t he 'Ice cream inspection tund' and 
shall as aut horized by t he general aase~bly , be used by the state 
food end drug eom::dssioner , t or t .. e purpose of dBfraJ'ina the ex
pen••• neoessarr and incident to the enforcement or t his article. 
Any eurplue accrui ng to said •ice cream inspection fund' chall at 
the end of the bienniua reTert t o t he general reTeaue fUnd ot t he 
s tate . " 

Thus befor e the 1933 act there was a special tund tor such tees but such special 
fund was abolishe d by t he 1933 act so as t o milk, ere~ and ice-cream i nspection 
tees it is clear that no epeci~ fund 1& create~ by st.tute, but t hat such t eea 
go into the general reTenue tund unless t he appropriation aot ot itself creates 
auoh special fund. It • ill be obserTed that t he ess inspection tees are not 
appropriated to t he gener al revenue fUnd expressly, nor i s any special tund 
created for them unless i t i s created by t ne appr opriation act. 

II. 

Dl SPOSll' I ON OF !'E"ES BY VI frUL OF T U:. APPROPRIATIOt. ACT 

It has j ust been demonstrated tl~t no special tunda ere created by 
statute for any f ees in question unless t he appropriation act of i tself ereatee 
euch fund and it has further been de":Dnstrated t h,. t as to milk, eree!l"o and ice-
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cream tees the l!lOnoy collected J:I.UBt go i nto the general reTenue fund. Like
wi se t he appropriation act while it is ambiguous i n i ts terms puts t ees from 
all "three sources on exactly the sa::s 'basis and t he appropriation from what
eTer tund made by t he appr opriation act i • entirely t ram t he s e tund. 

T~e Constitution of i ssouri Article X, : action 19, proTide& i n part 
ae follows : 

"No mone¥• shall eTer be pa id out of the treasury of this ~tate, 
or any of t he funds under i ts ... ~egemsnt, exce-pt in pursuance 
ot en appropriation by l aw; * * " 

I f the appropriation act i s construed as creating a spec ial tund in t he caae of 
milk, cream and ice-ere~ feea an appropriation would be necessary to got 
such tunds firat from the general reTenue tund to such special fund, nd second 
to get sue ~ moneys t ram such special fund to the Depart~nt of Agriculture, end 
i t i s &?par~nt fro~ reading t he appropriation act ~hat i t only purports to 
cake one transfer or appropriation or fund8 . The only baaie tor regarding 
t~e appropriat ion act a s creating a special tund i s t he l anguage ther eof be
e;l nn!ng "f rom lice..1ses and tees e t o. " . If such language should be construed 
as creating a special fUnd i t hardl~ aeeme likoly that it i s 1ntende~ also 
t o appropriate out of such fund because ther e i s a considerable difference be
tween t he creation of a spec ial funct and approp.L'iations f r om it, as was 
pointed out by the court in s tate er rel ~esoler T. ~sckmann, 3l4 o. 453 , 264 
s. l . 366 (1924) in which t he court at pa~e 45& said: 

"On the o t.her hand, this cOUI~ baa held that a tu.nd, raisel.. b7 
an act f or a special purpo~e , could not be pa i d out of the 
s t ate l'reasur)J except upon an appropriation b7 an act of t he 
Legiplature. ( ~tate ex rel. Fath T. ilendereon, 160 o. 190, 
1 . c. 214; State ex rel. T. Gor don , 236 .Lto. J.42 , 1. c . 15CS.) 
In the case last cited t -e cour t had unc!er oonGiderat J.on a fund 
tor t he support and maintenance ct t he Ga-e Depart~nt. It wae 
held th.e.t the creation of n S?eOi•l fund h not. to. contint\1r&g 
appro?ria tion of t ne fund, or or any pert or it, to pay accounts 
drawn aga.~onot i t . 'l'hat t be creation of the ~nd is one th i ng, 
and t he appropri ation of money t o pay aocounto aga inst t e f und 
is quite another tn~. T~e langua~e of t he Constitution is 
unequiTOcal; it requires an appropriation before pa~ent of 
money r eceiTed by t re ·tate • rr~~ any source whatsoever, • . The 
~oney col lected by tte board i s receiT&d by t he wtate; i t goes 
into the .3tate Treasury. To .a:.eke 1 t :;ore speci fie , the req,lire
~ent t hat an appropriation by the Legi slature will be neoeosary 
before money can be pni d out of the treasury of t he .• t ate , it is 
applied, not only t o s t a te funds , but to •any or the funds under 
its n~ag.nent.' " 

.E;Ten U 1 t were decide d t hat t he appropriation act pvtor• .e the two fUnctions 
of creating t he special f und and ma in · ~he appropriation from 1t it ~ould 

see.~ that euch appropriation act would be 1aetfectiTe as to milk, cream and 
ice-cream fees because no appropriation act exists transferring t hese funds 
tro~ the general reTenue fund to such special fund and, th~refore , tho appropria
tion would be from a fUnd which had no money i n it and it s eems cl ear that an 
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appropriation act would be neceaa~7 to transfer money trom the general 
reTenue fUnd to such special tund. s.e Lawa 1933 , page 71. section 14 
page 67, Section 7- a providing for such transfers between the general reTenue 
tund and spec ial tunda. 

, or t he above reason i f t he appropriation act were bJ its te~ 
com~letely ambiguous it would seem t at t~e cons t ruction t hat t Le appropriation 
was tro n a special tund created bJ the appropriation act would not be made 
t or t he reason that i t would deatro} the effect ot the appropriat ion act aa 
to milk• cream and ice-ere t eea. ~weT&r, t e appropriation act i s not 
campletelJ ambiguous on its tace because it bes ina "'!'here is hereby appropriated 
out o" the s tate treasury. char eable to the ge:u.ral r eTenu.3 tund * * *"· It 
the construction were made or the appropr a on ac e app n was 
to be out or a special fund the language just quoted would be flatly contra
dicted whereas it t he op ;Oaite construction were :ade that t he appropriation 
waa aa it says out ot t he general revenue t und there would be no contradiction 
becaus e the phraae "fran l i cenaea and fees collected etc. " could be held to 
be deacripUTe or e.urplwsage and would not be contradicted, and 1 t m uld seem 
bet'\er to heTe one phrase ecmparat 1 Tely .c.eani ngleae than to haTe another 
phrase flatly denied bJ construction. 

As t o the esg tees while a s tronger case could be made t or t he creation 
ot a special tund •tttne appropriation act referred to egg teea alone, s i nce 
t he appropria\ion tor egg i nspection 1a put OJl erectly t he aa.r.e fcM»tin,3 sa t he 
appropriation tor milk, cream and 1ce-cr~ inspection the appropriation r or 
all or these serTicea mnst be trO'll t he ae::ne tund since n i s ,.,.,.re4 by t he 
same l anguage and therefore i t i a eubmi tted t ha t t he proper conatruction would 
be t hat no special tunda nr'8 created and t hat t he general reTenue tund is the 
fUnd from whi ch t he appropriation is made. 

'!'he case ot ..>tate ..-. Bradshaw, 313 l.o. 334. 2ol 3 . w. J46 (1926) mar 
throw sO':le light on t he language ot t he appropriatloJl ac'\ bea1nn1Dg "trom 
licenses and tees eto. " I n such case grain inspection tees were in queat i on 
which were required by t he -oTerning s t atute to be poi d into t il e treasury, 
although t he act showed a clear purpose that such tees were to be used t or 
nothing but t he expenses of t he Gr a in Inspection Department. The Court at 
page 343 aaid: 

"The Cona.lasioner 1e required to regul ate t he ratea so as to 
c.eet t he neoeaaar1 8%ll8DS8a or t he aerrtce and •no more. • That 
axpreeaion was construed by t hia court i n t .e case ot s tate ex 
rel. v. Gordon, 265 ~o . 1. c . 415. where it was hel d that t he 
department was not intended to earn any profi t , but merely to 
pay it$ way. The St ate ot 1ssouri was not entitled to obtain 
any re..-enue t or other purposes fr0t1 &n/ of the t ees pai d 1n tor 
t he work done bJ the t arehouse C~ssioner and hi e aaaistanta. 

Thepurpose ot haTing t he tees collected end paid into the ~tate 
Treasury is apparent. s ection 43 . Article IV, or the Constit ution, 
requires t hat all reTenues collected and •moneys receind by the 
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State trom any source whatsoeTer" shall go into t he Treasury 
and must be pa i d out on appropri ation& by the General ~sse~bly. 
When the charges for i nupect tng grain are p •id t o t he commi ssioner, 
t he inopeotor, his deputy or assis tants , t •ey mus t be pa i d, of 
course, to the t ate or l i ssouri. The money s t go into t he 
State Treasury. This is done so thot t je proper author i t ies 
may keep a check upon all the operations ot eTery department or 
State. To allow a department of ~tate, which is self-supporting 
rrom charges paid tor aerTicea rendered, to baTe charge of the 
money receiTed without accounting t c t he s ta\e in any way, would 
probably l ead to abuses. •rhe requirement t ho.t all money s l'..all 
go into t he State Treasur y , wi t h s tatements accounting tor how 
it was receiTed, would preTent exorbitant charges , which might 
weigh down the grain trade with undue burdens . Jl'rom t he tact 
that the money was to be paid into the Stato Treasury and go into 
the «eneral reTenue tund, it does not f ollow t hat t he s tate should 
haTe any money trom t hat source to appropriate tor other purposes; 
t he amount rece1Ted from t hat department should be exactly • or 
approx1Qately, bala nced against t he expense of t he department." 

.A.l.eo, if there was t o be a depeadence be~en tees collected and the 
expenses of the Department of .Agriculture it would seem t hAt oome such provision 
as appeared in t he appropriation act of 1931 at page 95 ot Laws 1931 would 
haTe been added. In ~uch st atute it was proTided in part as f ollows: "There 
i s hereby appropriated out of t he state treasury, chargeable to the state 
reTenue fund, • * * proTided that no greater amount shall be withdrawn or ex
pended under this appropria~ion then ia receiTed trom dairy licenae fees . " 
No case has been found in whi ch a apecial fund haa been created by implication 
and 1 t aeelll8 eapecially likely that such a tund would not arise by implication 
tram t he te~ of an a r .ropriation act aa opposed t o a general atatute. 

For t he reasons stated above, i t is our opinion t hat there i a no such 
t h i Dll aa a special fund or tunde to the credit or w)lich tees collected trom 
milk, cream, ice- cream e nd egg 1napect1on are t o be depoai ted, and t na t t he 
appropriation act at page 66 ot Lawa 1933 proTides t hat the appropr i ation tor 
the Departuent or Agriculture f or t hi s inspection eerT1ce is an appropriation 
from the general reTenue tuna ot the atate. 

Yours Tery tru1y, 

EDWARD H. MILLER, 

APPROV".D: .AS3 l .,TANI' ATTORNEY GENmAL. 

ATTORNEY GE mAL. 


