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HI GHT OJf ST . LOUI S DAI ,y OQHPANY TO qEQIS'l'ER THADE NAME 
. ON l.ILK ANU IOE OHEAU Rt<;OEPTAOLES UNDER SECTIONS 13449 
. TO 1B555 li . s . o~· MO. 1929 . --

\/ 

Jtme a' 1933 

· 1 I 

H m. UW1 -~ Br nm, 
Jeore~ary f St a to, 
Jefforcon City, U1oa ur1 '2~ 

llea.r Sir : 

You lv.1ve su rd. tte<t t o tht. Depo.r•ment tho 
follov1n~ fncts and esk legal opinion thereon as 
t o y uz duty :o Gff1o1ally ncc~~t or rejeot f or f111n 
the c.p ·liontion of the U ~uth fit . Louio Dai ry Co!;;pa.ny 
to rerl'1oter G trade name under .fect1on 1 "'4· 9 R. !J .. tlo . 
1939 rel· tin"' t o name or ma.rk. on o11nt ninero in ll1ch 
m1lk or or or both aro sold or offered t 'r ale 

1th1n tb1a State : 

On Augua~ 4 , 1917, the "St. L ule Jla1ry Oor.npanyn 
!1le4 1tb t Secretary of Sta~e of tne Stnte of 1osour1 
a StO.tCL'lent aJ.le.,1n~ Gaid COr.lptUlf 9 Cng:l ed at 2000 
Pine StTeet , Jt . Ji.>u i s , iea nai, i n hottl1ns nnd sellin 
liquids 1t ve sels t o- t71t ; bot lea and c no tll 1ts 
name branded, a~ :vod , bloml or othcr\rl.ac p:rt~duoed t z oro­
on and that t he said c '~ had tiled t ho same at temcn t 
•1 t J tho eo rder of Dof es J. St . Lou1 , 1aaour1 , and eaoh 
of said t o statements o \t· incd n de Ol"!pt1on t the name 
so used by 1t ~ branded, blown or o ~~va or other~1Go 
pcoduoed on aa1d veacele. 

Tho a.pplioa.t1on toT re~iotrt\tion in t he Sec retary 
of St te •o O!fic o a.o a.coompan1cd by nn nt!idav1t showing 
publloat1on four -c1traeo in tiJlG •at. Lou1a T1mes• ( t l en e. 
daily at . L u1e ne spapo_ ) . 'l'h1a nppl1ea.t1 n s duly 
re 1otered 1d filed tn t.lt\:! offtcc of tho f~oo eta.ry of 
8t.a.te ,Jf M1so >uri l".nd rm.s av1derttly nade under the pr ·­
vialons of J • B. of l.Io . 1919. aeo 1 1 13281 to 13384 1 -
elusive c h a.re no ·eot1ons 143·47 to 14351, H. 9 . of 
Uo . 1949 , being Article 4 of C p ter 136 1·ele.t1 to re­
~1etrat1on of veaaela u od in bottli or sell1n~ 11cru14o . 

Oct ber 10, 1 933, t he "St . L u1v Dairy Company• 
!1lcd :'ln appl1oat1on er eot1 n 12449, n . s . ot llo . 1929, 



. 
Hon. lJ1J1 l\t Brocn - 2- June Z, 1933 

1n uh1oh it stated g.s f ollows : 

The undoreignod has a.dop~ for uso a e, 
mATk or dovioe t o 1dent1fy and make known tLe 
ounereh1p of cans, ot lea and o er veaoela, 
owned end uoec1 'by the unuora1 ;ned 1n t ho ~ -
facture, ea.lc and d1st:r1bution of n1lk, butter-

i lk and toe cr , nnd has bad s o.1d naco , mark 
or dovioe printed, stamped, engraved, etohed, 
blown, pa1nted, or otllerw1ae permanently fixed 
upon ea1d oa.ns , bottles and other vea elo. " 

1'A deoor1p"1on of :'l.id 
follo as 

, mark or devloe is aa 

GT . LOUlO 

JlAIJ co. 

"And you are reG})Cctfully requeste~ to file n.nd 
record the aamo i n your offloe i n ooorda oe with 
t he pr vi sions ot Geot1on 12449, R. s. Uo . 1939. ft 

Thls appl1oa ton 1t vi ll be oboerved o for re 1ster-
1n~ oont 1nern uaed 1n sale and diotri but1on of 11k, buttcr.d 
and t oe oJ.>er • 1ile t he ppltoat1on of 191? a 10r regiat."r&i ioo 
of voaael s uo 1n bottl or sell1n 11gu1da. 

Txo fi rst appllo t 1on covered contatnP.rO tor all 
11 u1ds 1nol*d1n~ lk , butter llk ana Ioe or hlle e 
1 ... 3., l)li.oat1on in oontfned: to 'tiie t ~oe 11quius , mi lk butter-
o1lk Mn io oretu:t .. E oh Gpplioatlon ia e under a s >arato 
o atute. 

1'he etBtute wui~ .llloh ' he later p pl1oation s 
de i o toWld urulor the cbc.pter dealt n. w1 th "D i r leo• hUe 

t ne o t ute under wh1oh the r.e 1strat1on occurred 1n 1Ul7, 
io 1n ot.aptor ot R. B. of o . 1919 , ln w1th tr e t 1\rts. 
Bot h at tu~ea, under which rea1et7 t l on e made . earry pr -
v1a1ons maklnn it unlawful for an1on ot or than the re iotered 
o~1er ot the veo elo eo branded to uso l d vesaela Without par-
mission ot o 1d porson or oo%p~ration so ro 1stertn c , tbe 
objeot boin ot oourae to !Yo the owner of sai d br nde~ ~ 1d 
reg1atored vessels the exol aive r 1 ~t o the use of t he trade 
name branded t horeon. 

7:he re 1atra t1on by the St . Louis l>airy 0 .. y in 
1 933 w~o o.oconpaniea by the foll owlnq d.ra 1nf&t ot a bot tle 111th 
• r eo ensraved, etohod or brand-ed on tbe bottle ns e eppoo..ra 
1n the dro.wins horein ~,;a.rked "A1 anc1 1naortecl herei n t t bl a 
Point . 
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Bon. Dwlaht Dr own June a, 1933 . 

Aoo opany1 t b1B a~llioa\1 una the necesaary 
aff1flav1t ehow1n proper publicati on of tlle reQUir ed lo~ 
notice . The npl1catlon a properly and p r oc tly f iled 
nnd ro t etration accepted bJ t he Seczet ry or at te . 

In o 1933, the •aout Bt . Lou1e Da1·y Co any" 
fUed l\11 o.ppl1oa t1on \Ul or eot1 1 12449 n . 9 . • • 1939 , 
to re tstez e , nark and device to be u ed on cans , 
bottlea and other voaoola used 1n the sale and diatr1but1on 
of milk, butterJ!lllk and ice orcM 1n hioh t he oompo.ny atn.ted 
ae tollo a : 

"The und r i gned baa dopted for use 
ark or dev1o t o 1de t 1fy and Jtno 

o reh1p of na, bottles and other VOG 
o 4 and. used by the und.ers1uned 1n the u-
fnoturc , sale and d1atr1but1on of ilk, buttor-

lk and 1oe ol" , and h had id , k 
or devtoe print , • ed , ~av d , otch , 
bl own., paint or other 1 e peroanently fixed 
upon s: 1d o na, bottles d other veaaele . 

•A description of &~14 n 
a folloos & 

, r.ark or device 19 

trfH 91' . L UIS 

DAIRY Co. 

"And you are resp ott .llly re sated t;o tUe 
record t o e 1n y ·l.r of!1oe 1n accord e wi t b 
the pr vt 1ona f ~cotton 12449, R. s . Uo . , 19a9. " 

Thla appl1ca,1on ace cpanied by an affldavlt ah 
require not1o 1n uoh tte% had been pUbl ished. 

The appl ication h~ att bed a drawing o lled 
.. 1lk B t~le Sketch" vh1oh repr 'luo her in t t bia 
p.lint o et. r 1 th the words t llereon aa e. a.pp a 
in t he oko oh &ttaobed to the appl1 t1on. 
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llon . Dwiaht nrown -G- Juno a, 1933 . 

eotton 1a449 n. 
bot St . Lou1 Da.1ry Q.,..,.u ...... t he last tw ) hcr~1n­

follows : b Ye ont1on prlic 

• 124.49, n CJJ: ,T 0 fiLR , 0 , 
~. - n D - 6 { ' ~~ ·~~-;--It'ly per a on 

ll'!:~.rad 1n Glnttf cturin~, b0ttl1n , or 
elling o1lk, b tt r 1lk, ore oz 1oe 

oro 1n e.ny ~ nd of rcoep n.ole , vi 
the naaa ot ~ch po•s~n o~ ot r rk or 
dev1oe print , at ed, enur ved, GtOllOd, 
bl , painted or otlor 1 e per ently 
t 1x d on the , J file 1n the office 
of t he ueoretary of State, tor r e rd a 
de or1.Jt1on of the o, t k or derto .> 
uaed; and o use oh de or1pt1on to o 
print.G<l onoo oh eak for hre auooeesive 

eeks in n ne p r publ1 in th county 
1n 1oh th pr1no1 ~1 pl oe of bu 1nes of 
cuoh person 1 1 cate , or if the prtnolpal 
pl o ot bus1neea of such person in l ooa.t 
1n another a te, then 1n the county r~hereln 
the pr1nc1 of toe o depo' of euch per on 

t hin t e State f U1aaouri 1 l oo ted. It 
a 1 bo he duty of the oretary f to 
t 1acuc ' o t e poroon so f111n f or reoord 
a de or1pt1 n of ouch w:we , or dcvtoe 
1n h1a office, to duly att at a oert1f1cate 
of the reo rd of the ~. tor oh bO ahall 
reoet ve the fee proaor1bed by statute for 
t ls nee of oert1!1ontea. In all prooe­
outlona un er th1a article uob oert1f1oate 

all be pri t ole evtdeno of the adopt1 n 
o er 1p of auo , k or dev1oe 

and of t e rtaht of ho per n ed therein 
to adopt d u e the e ~ " 

a ot1on 12•57 1 unl wful and 
tor other t the ono n ln o cert1t1c t 
tary of State tb t t 1tten oon e t of th p r on n 
1n oh oert1f1o to, t o l!ll y r eo ale b 1n t n 
mark o:r dev1o reo[)rded iiilier i n h ve r Yided wtt" t 1lk , 
~uttermilt , or or io or or any ot er subs e O? e% oe, 
re ve , cone 1 or obl1 erate uch c , rk or ·vice on uoh 
reo ptn.ole or to bUJ' , sel~ 1v a y , t%af!1o ln, or destroy 

y reo t3ole v1na • oh n k or ~evioe . 

s ot1on 13451 , pr vid o 3.1'17 per on hav1n 1n po eo­
e1 n or under control. any rec taolo be 1ng nny ru:une , l"k 
or deYice reco ded as here1 bove pr vtde 1n ot1on 13449 
and n t hol~1 written 'r~ofer or b111 ,f sale t herenf 



Hon. Dwight Brown -7- June a, 1933. 

t~oc th pe% n d in the Secretary of a ate•a 
cert1f1o to provlded for ln eot1on 13449, shall on 
demand deliver uoh reoe1>t oleo to tho poraon nanoc1 
in th eoretazy of St to•s ccrt1f1oate or to the 
nuthor1£ed agent of ouch per on and on fa11ure to eo 
do• 'he per on S;) f&Ui to deliver ld reo taolea 
aball be lty f a 1 d e or . Ot r eotiona of 
tho Act pr •Vldo for a oearoh warrant 1n se of unlawful 
uso of s i d br3Zlde4 reooptaoleo . 

Th1• 4~t ont 1a of t e opi nion 1t y be 
doubtful hether the c urte will hold either t St . 
Louie try 0 any or tJ1e Boutb Bt. L u1a D 1:r:r 0 
can legally ret~iotcr oither of thei r respective 1 a tmd 
brande under Section 12449. R. a. of • 1939, tor the 
rea on, the words •st . L uie• and •sauth st. Louio• are 
~ o~aph1cal only t o word Dairy• 1a ord11lUJ 

En 11 h vord and 4esor1pt1ve of & rt10Ulaz tbin and 
none of the e 01'<1& can bo exolwa1 vely appropriated. na a 
rade name. 

Tr ak Oo. v . ooster , 29 ~. A. 409; 
ftcaoh v . Si one J d e Oo., 165 • A . 412 . 

l But if 1t be contended and conceded the • ~ 
of enoh col'lp3n1 are n.o' lheligible for :reglatra'tion under 
Section 12449 • a. of • 1939, b oau e the vord uaed 
are geogrnph1 and de Ol'lp tl vo only!· still tor another 
legal re oon, the "Gouth ~. Louis D ry Oo a.ny• ls not 
entitled t~ ze 1atrat1on undor i d Scotton 12449. It 1a 
true the utl at . L u1 D lry Oo y baa oo e words and 
t tu.rea, ln ltG naco , bro.n.d and device , no't found ln t e 

e and ra and devloe of the t . L uta Dairy Co anr 
but that alono ie not ouff1o1ent to render t o name nnd 
br eligible to rog1atr t 1on under ex1at1n ,. conditions. 

fl!o rule of l aw la, lf tho rea , blanc bet een the 
two tr e naruoa i s sutftotently oloao to r.elso the probab111ty 
the pu llo 1gbt !stake one oompan:y•a produot 'for tho other,. 
1n ouch event tho latter a.ppl1oant for reg1ouation ls not 

t1tl d t o re later bie or ita trade , rk or dovtoe aa 
the c ae y e . e n *St. Louie lry Oo r" and "South 
Ot. Louio Ik\iry Oo y " and the wordtna on the bottles of the 
two oos anleo and Go f as n oon oee by tho drnwt • •ho 
hnpo eize ot tae bottlos ot the t oompan1oe are o 
e~11 the reeombl oa bet en the t trade ca the 
bot tle the rds thereon ia 8Ufflo1ently close in the 
opini on of thto Depart ent t o ratee a pr bllity of the publ1o 
a1stak1n one oo any• e product for that of the other and t here­

fore 1 t is our opini on, a the ~t . L ule 1ry Oor.lJ)alV was 



Hon. Dot t Br un -- .rune a, 1933. 

r 1at red in Ootobor, 19Sa , d ro 1v l · cci·t1f to t 
of re 1atr tlon froo the eoret y of 'tate, t ~t ~ e 
Bou~b nt . Louts 1ry Co not w le~ lly register . 
bottloe and he r ds tl~reon unde~ ct1on 13449. 

w 
of 
of 

er 

rati on 
o-.. er 
l oaa 

~ .............. ' 8 

· l tna 
to 

tt seeks 

.e v 111 nt e reb and r 11 to t 1nd 1n 
our o or ot a a oaurt doo1a1on oonatrui a a 1lnr 
a e.tute on thi exact que t l n ; GUOh d 1 t one '1 e t but 
i f so v beGn una o t o ftn • 

In de 1 1n n 
our pre e Court eoe \o r a t 
t1on aa ro"'i tr t1 n of a 4' ' r .... d 
1tz , 300 o ._ l . o. 9~ and 95, ua 

at tu o unoonet1tut1onBl 
.e ot t hE:n under oonatdera 

r kn and 1 3t a e v . naek 
d t h follo nc lan_..~ e : 

It coours to thlo d ~ t on't tl t a noraJ. 1 \1 

oould be enacted tha~ uould tnolude ner on eell tna ilk, 
Buttermi lk, Ore~, Ioe Orean and ~ t her liquido; and 



Hon. Dw1 ht Brow -9- J e a, 1933. 

suoh an aot would.o.a our oou:rt aaya 1n 9 o v. okoll1tz., 
a50 o . l . o . 100! be 1n ba.rr.lony with Section 53 Article IV 
of our Oonetltut on whl ch pr ov1doG that , 

i1 ere a. general law CtLn be a ad.e appl i­
cable, no l o 1 l w ahall bo enacted. " 

e return you herell'ith t he f i les of eaob of the 
above named co aniea which you to~rded t o t his de t­

nt. 

APPR iYED: 

R<>Y iiokrrTRIO~ 
Attorn y General 

EOC/ AJ 

. 
Very rospoo~tully , 

D ARD O. ORO 


