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IN RE: RIGHT OF 8T. LOUIS DAINY CQMPANY TO REGISTER TRADE NAME

,ON MILK AND IOE OREAM KEQEPTAQLES UNDER SECTIONS 13449
"TO 18855 R. 8. OF MO. 19239.
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Hon. Dwigst Browm, A
Searevary I State, ’
Jefferson City, Mise uri L2

Dear 3Sird

You have suomitted to this Department the
following facts and ask a legal opinion shereon as
%o your duty to effielally accept or reject for filing
the appliication of the Scuth 3t. Louls Dairy Company
to register a trade name under “ectlon 13449 i, 8, Mo,
1938 relating to name or merk on containers in which
milk or eream or both are sold or offered f. r sale
within this State:

On August 4, 1917, the "3%, Louis Dairy Company"
filed with the Secretary of State of the State of NMissouri
& statement alleying eald company was engaged at 3000
Pine Street, St. Louls, Hissouri, in bottling amd selling
liguides in vescels to-wit; batties and oang with its
name branded, engraved, blown or oiherwise produced tiere-
on and that the said company had filed the same statement
with the feeorder of Deedsof 8¢, Louls, Migscuri, and eaech
of said two statements euntained s desoription uf the nane
go used by it and branded, blown or engraved or otherwice
produeed on saild vesasels.

The applioation for rciiatratlon in the Secretary
of 3tate's Office was acocompanied by an affidavit showing
publication four times in the *8%, Louls Times" (then a
daily St. Louls newspaper)., This applieation was duly
regliatered and filed in the ofifiee of the Becretary of
Stave of Hiss uri and was evidently mwade under the proe-
visions of 1. 8, of Ho. 1910, Seoctions 13381 to 13384 ine-
elusive whieh are now Seotions 14347 o 14361, k. 8, of
Mo, 1939, being Article 4 of Chapter 136 relatiang to re-
gletration of vessels used in bottling or selling liguida.

Ostober 10, 1533, the "St. Louls Dairy Company®
filed an application under Seotion 12449 ,R. #. of Mo. 1929,
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in which it stated as follows?

"The undersigned has adopted for use a name,
mark or deviee to identify and make known the
ownership of oans, botiles and other vessela,
owned and used by the undersigjned in the manu-
fagture, sale and distribution of milk, butter-
milk and ioe coream, and has had said name, nark
or deviee printed, stunped, engraved, ctoﬂeﬁ
blowm, painted, or otherwise pcrmnnantly rixod
upon seid cans, bottles and other vessels.”

“A desgription of sald name, mark or device is as
followss

7. LOUIS
DALY CO,
*And you are respeetfully requested to file and
record the same in your offlee in accordange with
the provisions of Seetion 13448, 1. 3. Mo. 1929,¢
Thie application it will be cbserved was for register-
itainers used in sale and distribution of ’313, g¥§¥§§§*]§
wille the application of 1917 was regis
of vessels used in bottling or selling liguids.
The first anpltaatlon covered gontain

rg for

diguids inclading milk, Lugt and ige @: while
1932 application iz confis suree milk batter-
uilk and ie¢e oream, Each tpplloation is made undur a geparate

gtatute.

The statute under whieh the later application was
made is found under the chapter dealing with "Dairies" while
tae statute under whioch the rveglstration ccourred in 1917,
is in chapter of R. 8, of Mo, 1919, dealing with trade warks,
Hoth statutes, under which regiatratlon was made, Carry proe-
visions nax&na it unlawful for anyone ot .er than the registered
owner of the vessels so branded to use sald vessels without per-
miseion of snid person or corporation so registering same, the
objeet being of course to give the owner of ssld branded and
registered vessels the exelusive right to the use of the trade
name branded thereon,

fhe reglstration by the 2t. Louis Dairy Company in
1932 wes accompanied by the following drawing of a bottle with
w.rds engraved, etched or branded on the bottle as same appears
lnit:e drawing herein warked "A" and inserted herein at ithis
peing,
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Acoompanying tiias lication was the necessary
affidavit showing proper publication of the required le
notice, The application was properly and promptly fil
nnd registration ageepted by the Seeretary of State,

In Mareh 1933, the "South 8%, Louis Dairy Company”
filed an application under section 13449 ', 8, Mo, 1920,
to register a name, mark and device to be used on eans,
bottles and other vessels used in the sale and distribution
of :1}{;, buttermilk and iee oream in which the company stated
ag follows:

“The undersigned has adopted for use a nnn:i.
mark or deviee to identify and make known

ownership of eans, bottles and other vessels,
owned and used by the undersigned in the manu-
fagture, sale and distribution of milk, butter-
milk and igce cream, and has had said name, mark
or deviee printed, stamped, engraved, e

blowa, painted or otherwise pmnhr fixed
upon said eans, bottles and other veasels.

"A deseription of sald name, mark or deviece is
as followsi

SOUTH 87, LOUIS
DAINY GO,

“And you are respectfully requested to file and
record the same in your offiee in aceordance with
the provisions of Seetion 13448, R, 8, Mo., 1939."

This application was agoompanied an affidavit showing
required notice in such matters had been published,

The application had attached a drawing oalled 2
"Milk Bottle Sketoh®™ whieh we repr duge herein at this
sint together with the words thereon ag same appears
the sketoh attaghed to the application.
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Seotion 13449 R, 8, of Mo., 1939, under which
both 8%, Louls Dairy Companies filed the last two herein-
above mentioned applieationas, reads as follows:

"Sec. 13449, _

%’Gﬁ n manufs ng, bottling, or
1 milk, buttermilk, eream or ige
erenm any kind of receptacle, having

the name of guch person or other mark or
deviee printed, stamped, engraved, etehed,
blown, painted or otherwise permanently
fixed the same, may file in the office
of the “eoretary of State, for record a
desoription of the name, mark or deviee s
used; and oause sueh deseription to be
printed onoe eash week for three sugcessive
weeks in a newspaper published in the county
in whieh the prine place of business of
such person iz loeated, or if the prineipal
piage of business of such person is located
in another state, then in the county wherein
the prineipal orhu or depot of suech person
within the State «f Missouri 1e¢ looated. It
shall be the duty of the Seoretary [ State
to issue %o the pexson so il for regoxrd
a desoription of such name, or deviee

in his offiece, to duly atiest a certifiocate
of the rec xd of the same, for whish he ghall
receive the fee pnnnboa by statute for

the issuance of gertificates. In all prose-
gutions under this article such sertificate
shall be prima facie evidenge of the adoption
and omership of such name, mark or devisce
and of the right of the person named therein
to adopt and use the same,"

Seetion 13457 makes it wnlawful and a risdeneanor
for others than the one named in the certificate of the Seere-
tary of State without the written eonsent of the person named
in sueh certificate, to any regeptacle bearing the name,
mark or deviee recorded as hereinabove prowided with milk,
sutternilk, eream or iee cream or any other substange or erase,
remove, conceal or obliterate such name, mark or deviee on sueh
regeptacle or to buy, sell, give away, traffie in, or destroy
any reeeptacle naving such name, mark or devioce,

Jeotion lam,'prwmn any person having in posses-
ein or under control any receptacle bearing any name, mark
or deviee recorded as hereinabove provided in Seetion 13449

and not holding 2 written transfer or bill f sale thereof
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from the person named in the Secretary of State's
certificate provided for in Seotion 13449, shall on
demand deliver such receptiacles to the person named

in the Seoretary of State's certificate or to the
authorized agent of such person and on failure to so
do, the person so fall to deliver said receptacles
shall be guilty of a mi « Other seotions of
the Aot provide for a search warrant in case of unlawful
use of said branded receptacles.

This department is of the opinion it may be
doubtful whether the cowrts will hold either the 9%,
Louis Dalry Company or the South 8t. Louis Dalry Company
can legnlly reglister either of their respective names and
brands under Seotion 123449, 1. 8. of Mo, 1929, for the
reagon, the words "St. L uis* and *South St. Louis® are
zeo hical only and the word “Dairy" is an o
Ensﬂ:g word and desoriptive of a partioular thing and
none of these worde oan be exelusively appropriated as a
trade name.

Trask Co, v. Wooster, 28 N, A, 408;
_Teach v. Simons Hardware Co., 155 M, A, 413,

lnut if it be contended and congeded the "lNamea"
of eaoh company are not iheligible for registration under
Seotion 13449 R, 8, of Mo, 1939, bLegsuse the words used
are geographical and desoriptive only; still for another
1 reéason, the "South 8t. Louis Company® is not
entitled to registration under said Seotion 12449, It is
true the South 8t, Louis Dalry Company has some words and
features, in its nanme, brand and devige, not found in the
name and Lrand and devioe of the 8t., Louis Dairy Company
but that alone is not sufficient to render the name and
urand eligible to registration under existing conditions.

The rule of law is, if the resemblance between the
two trade names is mtnolonhy olose to reise the probability
the public might mistake one oo-pu%'o product for the other,

in such event the latter applicant for registration is not
entitled to register his or ite trade name, mark or device as
the case may ve. The name "39t, Louls Dalry Company" and "South
8%. Louis Dairy Company " and the wording on the bottles of the
two companies and so far as we can see by the drawings, the
shape and size of the bottles of the two companics are so
similar and the resemblance between the two trade names and the
vottles and the words thereon is sufficiently close in the
opinion of this Department to raise a probability of the publie
mistaking one company's produot for that of the other and there~
fore 1t is our opinion, as the St. Louls Dairy Company was
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registered in Oetober, 1932, and received u certificate
of registration from the Secretary of State, that the

South 8%, Louls Dairy Company ean not now lcgllg register
bottles and the words thereon under Hection 13440,

Sanders v. g“'bi!: :5 ;' :33 -
m. '0 m - - ... ;
cernhart

MeCartney v. 45 Mo, 593; y
Ml' '0 st.“nm. io 'v'. ‘.. m.—\/
The question £t3 dtself whether if regisiration

under Seotion 13449 woez intended only to protect the owner
of receptagles having his name or brand eon from loas
of the containers, prior istration of another dealer's
name and coantalners and wo theresn so closely resembling
applicant's nnei.r tagle and latter thereon as to

probably eause t ic to mistake one of milk for
t:;.:ntm would legnlly bar applicunt's registration it seeks
k .

W#e have made diligent search and fail to find in
our own or other states a oourt decision construing a similar
statute on this exact ques such decigions maey edast Lut
if 8o we have been unaltle to £ sane, )

In declaring « eimilar statute uneonstitutional
our Supreme Court seemsz to treat the aot then under considera
tion as registration of a'Srade Mark" and in 3tate v. Baskoe
witz, 280 Mo. l.e. 94 and 05, used the following language:

"It selects those whose particular manu-
fagture or stoek consists of gertain
varieties of drink, No other

who manufagtures any produet or sells

it in casks, barrels, kegs, bottles or
boxes ean avall himself of the privilege
of registering his or of the
consequent protection, agt denies
to him the privileges affogded to those
named in the aet. Tue grocer, firmer,
fruit dealer, merchant, cru“{ﬂ oF other
dealer or manufacturer camnot avall himeelf
of the privileges »f remedy afforded by
this act %o proteet himself againet the
loss of his property under the same oir-
cungtanges, "

It cecurs to this department that a general law
eould be enacted that would include persone selling Milk,

Buttermilk, Cresm, Ice Cream and all other liquids; and
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such an a¢t would,as our eourt eays in State v, Baskowltz
250 Mo. 1.0. 100, be in harmony with Section 53 Article IV
of our Constitution which provides that,

“Where & general law can be made appli-
cable, no loeal law shall be enacted,"

We return you herewith the files of each of the

above named companies which you forwarded to this depart-
mnt - i

Viry respeetfully,

EDWARD €, GROW

APPROVED?

WOY WeKITTRIOR

Attorney General

ECC/AJ




