
PROBATE COURTS: Instructions to jury should not be -given by 
probate judge . 

April 20 , 

Hon. A. J . Bol inge r 
Judge of the Probate Court 
Versailles , r.Us souri 

Dear Judge Bol inger: 

194:3 

We acknowledge receipt of your l etter of April 6 , 
wherein you request an opi nion f r om this department . Your 
letter is as f oll ows : 

"Please give me your opinion whether or 
no , in light of what is sai d i n Davis v. 
Johnson , 58 s. w. (2d) 748 , it is proper 
for a ·rebate Judge to g i ve a j ury in
structions in the like manner as in
structi ons to a jury in Circuit Courts . " 

The case of Davis v. Johnson , referred to in your 
l etter did not involve t he question of giving instructions 
to a jury in a probate court , however , the court did hold 
as a general proposition that i n practi ce , when not other
wise provided, the probate court may borrow from the code . 
In so hol ding , the court stated: 

"The procedure authori zed by those 
statutes ' is a summary and quick method 
of bringing proper ty into the estate . The 
probate court is a court of record, and in 
practice , when not otherwise pr ovided, 
may borrow from the Code .• Clinton v. 
Cli nton , 223 Mo . :371, :388 , 12:3 S. VI . 1, 5 . 
{ l- -~ * .;~ *" 

In the case of Clint on v . Clinton , cited in the 
above quota tion, the issue was no t whether or not a probate 
j udge shoul d gi ve instructi on to the jury in the probate 
cou rt , but involved onl y a question of pl eading . In holding 
that a r epl y to the interrog&tori es should be permitted , 
the c ourt hel d : 
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"r.e concur in all that he has sai d in 
h is opinion . \ e believe tha t property 
rights are to be tried in such cases . 
It is a summary and quick method of 
bringing property into the estate . The 
probate court i s a court of record, and 
in practice , when not otherwise provided, 
l!lay borro\T from the Code . \ihilst per
haps in the case at bar it was not 
necessary for a reply to be filed to 
the answers of the interrogatories , and 
the cases seem to indicate tha.t the 
i ssues to be tried were upon the inter
rogatories and the answers the reto , yet 
we are of the opinion that to sharpen 
and shorten the real issues a reply 
should be permitted•" 

Se6 tion 66 , Revised Statutes of Missouri , 1939, 
provides that: 

"'lh e issue upon the interrogatories 
and answers thereto shall be tried by 
a jury, or if neither of the par ties 
r equire a jury, by the court , in a 
summary manner, * * * -~ *" 

Section 200 , Revised ~tatutes of ~issouri , 1939, 
providing for the trial of issues founded upon demands in 
the probate court , provides that the trial shall oe "con
ducted in a summary manner" before the court, or before a 
jury if one is required . 

Section 447 , Revised Statutes of •!issouri , 1939, 
providing f or inquiries on sanity , provides that the probate 
court: 

" ~~ * ~: ~:· shall cause the f act s to be inquired 
into by a jury: Provided, that if neither 
the party r iving the information in writing 
nor tho party whose sanity ie bei ng inquired 
into call for or demand a jury, then the 
facts may be inquired into by the court 
sitting as a jury. " 
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Section 1118 , Revised Statutes of ~issouri , 1939, 
being the provi s i on of the code with reference to instructions , 
is as follows: 

11VIhen the evidence is concluded, and before 
the case is argued or submitted to the jury 
or to the court sitting as a jury, either 
party may move the court to g ive instruc
tions on any point of l aw arising in the 
cause , which shall be in writing and shall 
be g iven or refused. The court may of its 

own mo tion give like instructions, and 
such instructions as shall be given by the 
cou rt on its own motion or the mo tion of 
counsel shall be carried by the jury to 
their room for their guidance t o a correct 
verdict according to the law and evidence; 
which instructions shall be returned by 
the jury into court at the conclusion of 
the deliberations of such jury, and filed 
by the clerk and kept as a part of the 
r ecord in such ease . " 

It will be noted that , except in insanity proceedings , 
the statutes , authorizing trial by jury in the probate court , 
provide that it be "conducted in a summary manner." In dis
cussing the law concerning the proceedings in discovering 
assets in the probate court , the Kansas City Court of Appeals 
i n the case of In Re Parker ' s Trus t ~state , 67 s . w. ( 2d) 
115, 1 . c . 119 , held: 

"However, the further II'Oceedings were 
not according to the course of the com
mon law and constituted a form of trial 
d isregarding the established course of 
proceedings , and, being summary in char
acte r, we re such as required an express 
statute for their exercise . This seems 
to be the accepted view . 60 c . J . 1014; 
Cohen v . Atkins , 73 Mo . 163, loc . cit . 
166; Gunn v . Sinclair, 52 Mo . 327 , loc . 
cit . 332; Nol an v . Johns , 27 Mo . App . 502 , 
loc . cit . 508 ; Keary v . Baker, 33 Mo . 603, 
loc . cit . 612 . When such proceedings 
are authorized they are governed wholly 
by the provisi ons of the statutes au thor 
izing them; and , in the prosecutiong of 
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such , the provisions of such statutes , 
being in derogation of common righ t, 
must be strictly complied \nth . Owens v . 
Andrew County Court , 49 M:o . 372 , loc . 
c i t . 378; Judson v . Smith, 104 Mo . 61, 
15 s. w. 956 ; 60 c. J . 1015 . * * * * * ~" 

In the case of eentral ~epublic Bank & Trust Co . et al ., 
v. Ca ldwel l et al., 58 Fed . Rep . (2d) 721 , 1. c . 731 , the court 
hel d : 

"The main characteristic differences be 
tween a summary proceedins a plenary 
suit are : The fo rmer is based upon petition, 
and proceeds without formal pleading s ; the 
latter proceeds upon formal pl eadings . In 
the former , the necessary parties are cited 
in by order to show cause ; in the latter, 
formal summons brings in the parties othe r 
than the plaintiff . In the former , short 
time noti ce of hearing is fixed by the 
court; in the latter, time for pleading 
and hearing is fixed by statute or by rule 
of cou rt . In the f ~ r.mer , t he bearing i s 
quite generally upon affidavits ; i n the 
l atte r , examination of witnesses is the 
usual method . In the former, the heari ng 
i s some times ex parte; in the latter, a 
full hearing is had . 

"It is apparent that the differences are 
largely procedural rather than substantive . ~~ 
* * .;:. ·~ II 

In the case of Caneperi v . State , 89 ~ . w. (2d ) 164, 
(1 . c . 165)~ 169 Tenn . 472 , the court said: 

"'!ummary proceeding s ' is a for-m of trial 
in whi ch the established course of legal 
p r oceeding i s di sregarded, especiall y in 
the matter of trial by jur y . " 
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Prooate ccurts are of statutory , and not co1~on l aw 
orl in , ano all proceedin<-s in the prooate court crust be 
founded upon the statutes . .xcep t in in~anity proceodines , 
the etatutes specificall y provide t ha t t ho proceedings shall 
be summary , and , thor ef o r e , when the requi rements of the 
statutes providing fo r t he procedure are satisfied, any other 
procedure uould be s~porflu~us and ithou t l ecul foundation . 
I t s eems t~t the court , i n uol dinr t hat the , eneral code 
may be r eferred to f or proceedings in a probate court , meant 
that t he gene r a l code coul d be call ed upon onl y i n case s where 
proceedinr s in the prooat e court woul d be incompl ete and 
coul d not be exerc ised wi thout such authority . 

One of the HlOSt per suasive f ac ts a r ainst the pr obate 
j udr e &iving ins tructions t o a j u ry i s that the l aw docs not 
requi r e t hat he be l earned in the l aw . Sec tion 198.:3 , Revised 
~ tatutes of J i ssouri , 1939 , i s as f o llows : 

" !!:very j udp;e of the supreme court and of 
the several court s of a peal s shall be a 
ci t izen of the ~ni ted ~tates , not l ess 
than t hirty yea rs old , and shall have 
been a citizen of t h i s s tate five years 
next pr eceding hi s e l ec tion or appoi n t 
ment , and ~hall bo l ea rned in the l aw. 

very judr e of t he c ircu i t cour t shall 
be not l ess than thirt y years of ace , 
shall have been a citi zen of the Uni ted 
~ tates for f i ve yJars , a qualified voter 
of this state for three years next before 
his elec tion or appo intmen t , and shall be 
l earned in the l aw . ~very judge of 
probate and of a county court shall have 
attained the a Ge of twenty- f our years , 
and shall have been a citi zen of the 
United S tate ~ fi ve years , und sha l l have 
oeen a resident of the county in which 
he may be elec ted f or one year next pr e
cedin~ his elec t i on ; and every judr e of 
any court of r ecord shall be commissioned 
by t he governor, and, whethe r e l ec ted or 
appointed , shall hold his of f ice unti l 
his successor is e l ec ted and quallfied. ff 
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It is , therefore , the opinion of t his department 
that i s is not proper for a probate judge t o give a jury in
struc tions in like manner a~ instructions a r e : iven to juries 
in ci r cu i t courts . 

!1 'PP '10VJ .D : 

'ROY McKI TTHI CK 
At to rney Gene ral 

LAP : NS 

Respectfully submi t ted, 

L -.0 A. PO.uiTTE 
Assistant Attorney General 


