
FOODS AND DRUGS: Only licensed pharmacis cs · m&y ramo e poisons , . 
from original package and dispense same in . .... -: :· 
other packages . 

Au0-ust 20, 1940 

11onorabl e ~barles .tt. Bohrer 
toJe cr ~,tary, Li asouri .L}oaru of Pharmacy 
•. es t Plains , Missouri 

lJear Sir: 

'n e are in r eceipt of your request for an opinio 
under date of AuGust 17. 1940. a s follows: 

"The ~oard of ~l~rmacy r espectfully 
re~uests an opinion tram your depart­
n ent concer ning the sale of Paria 
Green and poisonous insecticides by 
businesses not r egularly ~ploying a 
licensed pharcacist. The Revi sed Sta­
tut es of 1929, Chapt er 94~ Section 
13140, r eads as f ollows: 

t ~· ·A- ... ~ P~{O\ Ii.>l! . .J, l'IO\'/EVER, that noth­
ing in t hi s section shall be cons trued 
to int erfere with ··~ ..;~ ->~ nor with the 
sale of poisonous substar.ce s which are 
sold exclusivel y for use in ·arts, or 
for use as insecticides when such sub­
s ta1,ces are sol d i n unbroken packages 
boar lng a label having plainly print ed 
upon it the naoe of the contents. t he 
word poison and the nSI:les of at least 
two readil y ob taina ole ~tidotea: ~ * ' 

r.,:he weston billing Colt"lpany • \1eston, 
?.. i ssour l , accordifib to a letter frOI:l 
t her;. and other information rece1 ved by 
this office , has boen buylng Par is vreen. 
a poi sonous insecti c ide containing a 
large amount of arser,ic . in 270 pound 
barrels and repacking it in 10, 5 and 
2} pound t ~n cans and relabelling the 

I LED 

a 



_, 

- 2 - August 20, 1 40 

sane a s suggested by t he· Pur e l''ood and 
DrUf; Depar ttlen t i n 1938. These r epa cked 
cans are being sola d i r ect to t he cons uo­
ers ana a r e adver t ised for sale direct 
to t he consumers a ccordi ng to our infor­
mation. 

I t i s the opi nion of t he Board of Phar­
ma cy that the i ntent i on of t he l aw is 
that such r e t ailers shall no t break and 
r epack poi sonous i ns ect i cides and t ha t 
they can l egally only sell such original 
unbroken pa ckage s as are r eceived by t hem 
fr~ t he di s tribut or , whol esal er, j obber 
or manu.t'acturer. This part of t he law 
was evidently i ntended t o protect the 
publ ic heal t h by eliminating the wei ghing 
and handling of such poisonous substances 
by i nexpe r i enced and untr a ined peopl e and 
to elimi nate t he possibilit y of contaminat 
of f ood produc t s where t hese i t ems were 
r~dled in gr oceries, feed stores and s imi 
l ar pl a ces of bus iness . " 

Section 1~140, R. s . 1.o . 1929, was amended by 
Si xtie t h Genera l Ass~bly, the new sect ion bei ng fo 
a t page 369 , Laws of 1939, and _is a s f ollowss 

"I t s hall be unlawful f or any pe rson 
not l i censed as a pharma ci st within 
t he meani ng of thi s chap t er t o conduct 
or manage any pharmacy, drug or chemi­
cal s t ore , apothecary s hop or o t her 
pl ace o:f ou ai ness t or the r etailing, 
compoundint; or dispensing of any drugs , 
medi cines, che~icals · or poisons, or f or 
the compounding of physici an s • pr escrip• 
tions , or to keep exposed f or sal e , at 
retail, any dru5s , medicines , chemicals 
~r poisons, e~cept a s hereinafter provid­
ed~ or for any per son not l i canaed as a 
pharmacist within the :r.1eaning o£ t hia 
chapter to compound, dis pense or sel l 
at r etai l any drug, eh~ieal, polson 
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or pharcaceutical preparatl on upon t he 
prescri p t i on o£ a phJ s~cian, or other­
wise, or to c~pound pnysicians' prescrip­
tions, except as an aid to or under the 
super visi on of a person licensed as a 
pharmaci st under t his chapter. And i t 
ahall be unlawful f or any owner or mana­
bar of a pharmacy or arug s tor e , or oth­
er ~lace of business , to cause or permit 
any other than a p erson licensed as a 
pha~aciat t o compound, dia~ense or sell, . 
at reta i l, any drug, JJedicine or poison 
except as an aid to or under the super• 
vision of a per~on licens ed as a pharma­
cist; provided, howe ver, t hat nothing in 
this section shall be construed t o i n t er­
fere with any legall y r egistered practi­
tioner of medici ne or dentistry in the 
campoundin6 or dl s pensing of his own pre­
scriptions, nor with the exclusively whol e 
sale business of any dealer who shall be 
licensed as a pharcacist or who shall keep 
in his employ at l ea s t one per son who i s 
licensed as a pha~acist, nor ~ith the 
sale of poisonous substances which are 

· sol d excl usively for use in t he a rts, or 
for use as insecticide s , when such sub­
star.aes are sold in unbroken packages 
bearing a label having plainl y printed 
upon i t t he uar.1e of t he contents, the 
wor d poison and the names of a t least 
two readil y obtainable antidotea; provi d­
ed, fur t her, that in any vil l age of not 
no t mor e than five hundred i nhabitants , 
where there is no person licensed as a 
pharmacist wi t hln leas t han two miles of 
such villabe, t he board of phanoacy nay 
grant t o any per son who bas had one year's 
experience under t he supervi s ion of a 
regi stered pha~acist a percit t o conduc t 
a drug store or pharmacy in such village , 
which permit shall no t be valid i n any 
other vi llage than the one for which i t 
was gr anted, and shall cease and termi ­
nate when t he populat ion of t he vill a ge 
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for which such pel'tli t was granted shall 
oecame gr eater t han f ive hunared: Pro­
vided, however, that nothing in tuia sec­
tion shall be so construed as to apply 
t o tho sale of patent and proprietary 
medi cines , and in any locality where t here 
is no licensed !"harr:.acist, t he ordinar y 
household r et1edies and such <lrUga or medi ­
cines as ~ay be speaifi ed by the board of 
pharmacy shall be permit t ed to he sold by 
t~ oae engaged in t he sale of general mer­
ch&ld1ae : Provided, further , t hat nothing 
in t his section shall be ~o construed as 
to pr event any per son, firm or corpora tion 
froo owning a pharuacy, drug or cher.:.i cal 
store or apothecary shop, providing such 
pbarcacy, drug or cheoical s tor e or apothe 
cary shop shall be in char ge or a licanaed 
phan-.1acist. " 

te believe t hat the correc t answer to you.r r eq 
is to be found in t he Act itself. After several cl sea 
prohi oiting a bsolut•ly the compounding or dispensin of 
any drugs , nedi cinea, oher::icals or poisons, except a 
lice. sed phan:tacist, we find the f ollowi ng phraae: 

" * w ~ or to keep expo~ed for sale, at 
retail, any uru~a, medic~nes, ch«l i ca l a 
or poisons, eAcept as hereinafter pro­
vided, w -x- v " 

'J.'he only oxception to which this phrase could p saibly 
r efer is the 1ollowing s 

' " w .... .w provided, however, t hat nothing 
i n t~ i s secti on shall oe construed to 
i nterefere with* * ~ nor with t he sale 
of pois onous aubs ta. ces which are sold 
exclusivel y for us e in the arts or f or 
use as 1nsectici uea , when such subs tances 
a r e sold in unbroken packages bearing a 
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label havLng Fla1nly p rinted upon it 
the nar.re of t he contents , t he word 
poison and t he ~es of at leas t two 
readily ob t ainabl e antidotes. " 

It wi ll be r ead113 seen that t here is n o author 
in the eAception for t he campounuinb of a poison to 
used as an ~nsectlcide by any person other than a li 
phar.oacist, the excep tion plainl y r eferrinG to the f 
phrase pe~tting a r etailer to keep such poison exp 
at retail i n the unbroken packag e . 

In 15 C. J . s., under the general title °C~er 
we find the defin itions of the words "origlnal packa 
and •unbroken package" , which ba~ e apparently been c 
sidered as synany.n oua . ' e find tha f ollowing on paw 310 
under Section 28 : 

" * ~ ~ Whe re bottles or pack~bes 
are fastened toge t her and oarked, or 
ure placed in a larger oox, barrel, 
crate, or other r ecep tacle, and ship­
ped therein, t he outside box, bundle, 
or r eceptacle, and not any bottl e or 
packag e contained t herein, constitutes 
t he original packab e , ana this is t rue, 
ulthout,;h each bottle or package is 
separ a tely nra~ped i n paper l abeled 
• oriblnal package' and u arked with 
the rl&I:ie of the mporte r , and although 
t he larger recep tacle is furnished by 
the carrier. * * * " 

And on pat_;e 31ls 

"Imported art~cles lose their inter ­
sta~e character and became sub j ect to 
state r egulation nhen t hey no longer 
r ema i n in the ,original package . Thi s 
happens when t he packag e is broken, 
especiall y where the larger recep tacle 
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is br oken f or t he pu r pose of sell ing 
and del iver..!.llu the a~aller units, or 
where the propertt i s otherwise mingled 
ith t he ~~sa of property oi • the ~tate. 

t'Toods ure hel d to b o no lon0er• in the 
oric i na l packae e '":hen they are sold or 
offered for retail sale by pedulers . 
The opening of a 1)Qckage t or ~he aole 
purpos e of exaoination or inspection 
is not ~uch a breaking~s will des~roy 
its oriuinal character, but a cont rary 
vi ew has been t aken. The borr.owing of 
f i xtures t ram hoods in orig inal crates 
or boxes ! agen ts of a f oreign corpor a• 
tion, to repl aced &fterward wi t hout 
the sanct~ n of the corporation being 
s!~own, dof not of itself change the 
nature of t~ansact -on ot herwise i nter­
state to t ra- s tate co~erce • 

• ta t ural c as ceases to be part of in tar­
state cor.n erce and oec0r.1ea subject to 
sta te laws when its bul k i s broken up 
for 1ndiscric1n~ ~e d i s tribution to in­
d1 v1aual purchasers at r e tai l sale. " 

In t he Federal : ooa and ~rug Act the words "ori 
unbr oken packa0 e " are f requently used, and this is d 
t he source of t he term "unbr oken package" as used in 
section a oove ~uo ted. 

In u. s. v . 65 Casks Liquid ·LXtracts , 170 Fed. 
afflrrned by t he Circuit Court of Appeal s ~n 175 Fed. 
the casks in which liquids wer e shipped were held to 
constitute unbroken packages . 

In u. s. v . Gr eat Atlantic and l acific Tea Coop 

9 , 
022, 

92 Fed• ( 2d) 610, t he def endant was char ged under a p 
s ion makin& it an off en s e to deli ver i n t he original 
unbr oken package · any o isbranded articl e . The facta d a­
closed t hat the defendant delivered prints o! mi sbran 
butter after t hey had been removed fr~ a br oken box. 
c ourt held that a convict ion coul d not be su stained. 
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The se casef , part i cularly that i n which a ca s ' 
wa s held to be the unbr oken packa~e , a ~pear to a ppl 
to the facts at !land . I t 1'loul 0 al so a.1-pea::.• t L1B. t 
t hi s f irm is violatin Sect ~on 13140 h e s . ~-l ssoJ.ri 
1929 , for another r ea son . r~e statute ~rohi~it s th 
dispensing of poisons , exce pt under t~e sur-e rvision 
of a licensed phar~cist . 'e have f ounf t he follow 
definitions of t he word dispense: 

" ' Dispense' has been defined: •To 
dea l out in portions; to distribute; 
to r., ive.' ''~ebster's New International 
Dictionary . ' To deal out ; to a pportion; 
to distribute . To 'c ispense is to deal 
out generally or indiscrimi na te ly; to 
distribute, deal out to , or d ivide among 
indi viduals.' ''.'orcester' e Dictionary. 
•To deal or divide out; bive forth 
diffusive ly, or in some general way; 
practice distribution of.' Century 
Dict i onary. " 

It is obviousl y hazardous t o the public healt 
to permit a f irm enga ed in the preparation of f ood 
products from a in to open· a large container of hi· ly 
poisonous substance on premises where such f ood pro eta 
are produced , when such pr eparat ions are not under t ne 
supervision of those s pec i all y tra L~ed f or such wor • 
The segregation of paris gr een into smaller packa ges by 
the mill ing company and tbe placin~ of labels t~er~ o , 
wh ich we must assume were prepared by one not s~ille i n 
the use of poisons , or their antidotes , is unc'oubt ed y 
a "dispensing" of poisons and not oermitted by the 
statute, except under proper supervision. 

It is ther e fore t he concl u s ion of t hi s Ce part 
that the dispensing and sale of a poisonous insectic 
by a mill in~ company in pac~a ~es di spensed and label 
such company, and not in the unbroken package , is a 
lation of Section 13140 R. s . lto ., 1929 , as amended 
Laws of 1939 , at page 369 . 
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AP!>f OVED z Respectfully su bmitt d , 

COVI. LL R . HEWITT 
(Acting } Attorney General 

RLHaR\7 

ROB RT L. HYDER 
Assietant Attorney 
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