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) DRUGS: Only licensed pharmacists may remoye poisons, .
S from original package and dispense same in. .
other packages.

August 20, 1940

)
“1TFiLen!

lionorable charles K, Bohrer i
Secrctary, lilssourli Joard of Pharmacy
«est Plalns, Mlssourl el

Dear Sir:

we are in receipt of your request for an opinion
under date of August 17, 1940, as follows:

"The =Zoard of Fharmacy respectfully
requests an opinion from your depart-
ment concerning the sale of Paris
Creen and polsonous 1lnsecticldes by
businesses not regularly employing a
licensed pharmacist., The Revised Sta-
tutes of 1929, Chapter 94, Section
135140, reads as follows:

' % W% « PROVIDED, HOWEVER, that noth-
Ing In this section shall be construed
to interfere with *« +«# % nor with the
sale of poisonous substances which are
sold exclusively for use 1n arts, or
for use as insecticldes when such sub-
stances are sold in unbroken packages
bearing a label having plainly printed
upon it the neme of the contents, the
word poison and the names of at least
two readily obtainaole aptidotes: # + '

“he wWeston 1lillling Company, l\ieston,
iilssourl, according tc a letter from
ther and other informetion received by
this office, has been buying Paris Green,
a polsonous insecticide containing a
large amount of arsenic, in 270 pound
barrels end repacking it in 10, & and

25 pound t.n cans and relabelling the
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sare as suggested by the rure iood and
Dru;; Departuent in 1936. These repacked
cans are belng sola direct tc the consum~
ers and are advertised for sale direct

to the consumers according to our infore
nation.

It is the opinion of the Board of FPhare
macy that the intention of the law is
that such retailers shall not break and
repack poisonous insecticides and that
they can legally only sell sueh original
unbroken packages as are recelved by them
from the distributor, wholesaler, jobber
or manufacturer, This part of the law
was evidently intended to protect the
public health by eliminating the weighing
and handling of such poisonous substances
by inexperienced and untrained people and
to eliminate the possibility of contaminati
of food products where these items were
hendled 1n groceries, feed stores and simi-
lar places of business,"

fection 13140, R, S5, Lo, 1929, was amended by 4
Sixtieth Ceneral Assembly, the new section being fou
at page 369, Laws of 1939, and is as follows:

"It shall be unlawful for any person

not licensed as a pharmacist within

the meaning cof this chapter to conduct
or manage any pharmacy, drug or chemi-
cal store, apothecary shop or other
rlace of business for the retailing,
compounding or dispensing of any drugs,
riedicines, chemicals or poisons, or for
the compounding of physicians' prescrip-
tions, or to keep exposed for sale, at
retall, any drugs, medicines, chemicals
or poisons, except as hereinafter provide~
ed, or for any person not licensed as a
pharmacist within the meaning of this
chapter to compound, dispense or sell

at retail any drug, cherical, poison

on

he
nd
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or pharraceutical preparation upon the
prescription of a physician, or other=-
wise, or to compound puysicians' prescrip=-
tions, except as an ald to or under the
supervision of a person licensed as a
pharmacist under this chapter, And it
shall De unlawful for any owner or mana-
~er of a pharmacy or darug store, or othe
er place oi business, to cause Or permit
any other than a person licensed as a
pharmacist to compound, dispense or sell,
at retall, any drug, nedicine or poison
except as an aid to or under the super=
vision of a person licensed as a pharma-
cist; provided, however, that nothing in
this section shall be construed to inter-
fere with any legally registered practi-
tioner of medicine or dentistry in the
compounding or dispensing of his own pre-
scriptions, nor with the exclusively whole-
sale business of any dealer who shall be
licensed as a phamaclst or who shall keep
in his employ at least one perscn who is
licensed as a pharraclst, nor with the
~sale of poisonous substances which are
sold exclusively for use in the arts, or
for use as insectlicides, when such sub=-
stances are sold in unbroken packages
bearing a label having plainly printed
upon 1t the name of the contents, the
word poison and the names of at least
two readily obtainable antidotes; provid-
ed, further, that in any village of not
not more thain five hundred inhabltants,
where there 1s no person licensed as a
pharnaclist within less than two miles of
such village, the board of pharmacy may
srant to any person who has had one year's
experience under the supervision of a
registered pharcacist a permit to conduct
a drug store or pharmacy in such village,
wilch permit shall not be valid in any
other village than the one for which it
was granted, and shall cease and termi-
nate when the population of the village
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is to be

licensed

The
refer ls

for which such pernit was granted shall
pecome greater than five lunared: Pro-
vided, however, that nothing in tiis sec~
tion shall be so construed as to apply

to the sale of patent and proprietary
medicines, and in any locality where there
is no licensed vharracist, the ordinary ,
houseliold remedies and such drugs or medi-
cines as may be specified by the board of
pharmacy shall be permitted to vLe sold by
t.ose engaged in the sale of general mer-
chandise: Provided, further, that nothing
in thls section shall be so construed as
to prevent any person, firm or corporation
from owning a pharmacy, drug or chemical
store or apothecary shop, providing such
pharmacy, drug or chemical store or apothe-
cary shor shall te in charge of a licesnsed
pharmacist,"

g
r
!

1940

We bellieve that the correct answer to your request

found in the Act itself. After several clauses
prohioiting absolutely the compounding or dispensing of
any drugs, medlcines, chen:icals or poisons, except

pharmacist, we Iind the following phraseg

" % % % or to keep expo.ed for sale, at
retail, any drugs, medicines, chemnicals
or poisons, eicept as hereinafter pro-

vided, # « % "

only exception to which this phrase could p

the i1ollowing:

® % w% w provided, however, that nothing
in t:is section shall be construed to
interefere with # # % nor with the sale
of pcisonous substa.ces which are sold
exclusively for use in the arts or for
use as insecticides, when such substances
are sold in unbroken packages bearing a

posalbdly
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label having plainly printed upon 1t
the nace of the contents, the word
poison and the names of at least two
readily obtalnable antidotes."

It will be readlly seen that there 1s no authority
in the exceution for the compounuing of a poison to
used as an .nsectliclde by any person other than & ligensed
pharmacist, the exception plainly referrin; to the former
phrase pernitting a retaller to keep such poison exposed
at retail in the unbroken package.

In 15 C, J. S., under the general title "Cormerage”,
we find the definitions of the words "original package"
and "unbroken package", which have apparently been can=-
sldered as synanynous. "“e find the following on pa,.d 310
under Cection 28:

" & « % Where bottles or packages

are fastened together and marked, or
are placed in a larger box, barrel,
crate, or other receptacle, and ship=-
ped therein, the outside box, bundle,
or receptecle, and not any bottle or
package contained therein, constitutes
the original package, and this 1s true,
altliough each bottle or package is
separately wrapped in paper labeled
'orlyinal package! and marked with

the name of the importer, and although
the larger receptacle 1s furaished by
the carrier, # # # "

And on pa;e 311

"Imported art.cles lose their inter=-
stale character and become subject to
state regulation when they no longer
remain in the original packsge. This
happens when the package is broken,
especially where the larger receptacle
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is broken for the purpose of selling

end deliveriny the smaller units, or
where the property is otherwise mingled
with the mass of property oi: the state,
Goods are held to be no longer in the
original packege when they are sold or
offered for retail sale by pedulers,

The opening of a package for the sole
purpose of examination or inspectlon

1s not such & breaking =s wlill destroy
its ori;inal character, but a contrary
view has been taken., The borrowing of
fixtures from goods in original crates
or boxes agents of a foreign corpora=-
tion, to g% replaced afterward without
the sanctlon of the corporation being
shown, does not of itself change the
nature of transact.on otherwise inter-
state to tre-state cormerce.

liatural gas ceases to be part of inter-
atete cormerce and bdDecomes subject to
state laws when its bulk is broken up
for indiscriminate distriovution to in-
dividual purchasers at retail sale."

In the Federal rocod and .rug aAct the words "original
unbroken package" are frequently used, and tnis 1s doubtless
the source of the term "unbroken package" as used in [the
section above yuoted,

' In U, S. Ve 605 Casks Liquld sxtracts, 170 Fed. 449,
affirmed Dy the Circult Court of Appeals in 175 Fed. 1022,
the casks in which liquids were shipped were neld to
constitute unbroken packages,

In U, S, Ve Creat Atlantic and facific Tea Company,
92 Feds (2d) 610, the defendant was charged under a provi-
sion making it an offense to deliver in the original
unbroken package any misbranded article., The facts 8-
closed that the defendant delivered prints of misbr ed
butter after they had been removed from a broken box, The
court held that a convietion could not be sustained,
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These caseg, particularly that in which a casy
was held to be the unbroken packa e, appear to apply
to the faets at hande It would also appear thnat
this firm is violating Sectlion 13140 He S. MNissourl,
1929, for another reasons The statute orohibite the
dispensing of poisons, except under the supervision
of a licensed pharmaciste. "o have found the following
definitions of the word dispense:

"iDispense' has been defined: 'To

decl out in portions; to distribute;
to cive.,' Vebster's New International
Dictionary. 'To deal outj to apportion;
to distribute. To cdispense is to deal
out generally or indiseriminately; to
distribute, deal out to, or divide among
indlviduals,' Worcouter'a Dictionary.
'To deal or divide out; zive forth
diffusively, or in some genersl way;
practice distribution of.' Century
Dietionary."

It is obviously hazardous to the publiec health
to permit a firm enga ed in the preparation of food
products from grain to open & large container of hi-hly
polsonous substance on premises where such food products
are produced, when such preparations are not under the
supervision of those specially trained for such works
The segregation of paris green into smaller packages by
the milling company and the placing of labels thersoh,
which we must assume were prepared by one not skilled in
the use of polsons, or their antidotes, is undoubtedly
a "dispensing” of poisons and not vermitted by the
statute, except under propsr supervision.

that the dispensing and sale of a poisonous insecticide
by 2 millings company in packa~es dispensed and labeled Dy
such company, and not in the unbroken package, is a yvio=-
lation of Section 13140 R. S, Mo., 1929, as amended by
Laws of 1939, at page 3€Q.

It is therefore the conclusion of this L‘epartnEnt
c

AFPPROVED: Respeetfully submitted,
(Aeting) Attorney General Assistant Attorney General
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