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LIQUOR : Failure to keep an orderly h ouse has not b en made 

a punishable crim~ by Section 13139- z - 24 o the 
Non- intoxicating Bee r Laws . 

February 15 , 1940 

Honorable Fred c. Bollow 
Prosecuting At t orney 
Shel bina, Missouri 

Dear Sirs 

We have received your letter ot February lOth, 
which reads 1n part as fol l ows• 

"I should appreciate an opinion t'rom 
your department as to whether or not 
a - er~inal prosecution will lie f or a 
violation of the ,roviaiona ot See. 
13139-~-2• of the Bon•1ntoxieat1ng beer 
lawa of th• State ot Missouri. • 

From another eC~EUnieation fran you, we learn 
exact question you have in mind is whether or not, 
the laws governing the sale ot 3 .2~ or non- intoxiea 
beer., a dealer can be convi cted or the offense of n 
1ng at aU timea "an order ly place or houae." In o 
words~ under the non- intoxicating beer act, ia it a 
to keep a diaorde~ly house! 

In the ~.2% beer lawa, the onl7 mention of eit 
orderly or disorderl7 house 1a contained in Section 
Laws ot Jliasouri 1935, page 402. 'fhia aeetion rea 
follows& 

"Whenever it shall be shown, or whenever 
the Superv1aor ot Liquor Control hu know 
ledge that a deale r licensed hereunder, 
has not at all t~es kept an or derly plae 
or houae , or haa violated any of the pro-

FILED 

0 



Ron. Fred c. Bollow February 1.5• 1940 

v1aione of this act. aa1d Supervisor 
of Liquor Control shall revoke the 
licenae of ee id dealer~ but the dealer 
cust have ten (10) daya' notice ot the 
application to revoke hia license prior 
to t he order of r e Tocation 1asu1ng. with 
tu11 right to have counael# to produce 
witneasea 1n hia behalt in eueh hearing 
and t o be a dvised in writing of the 
grounds upon which hia license is sought 
to be revoked . " 

The legislature did not define what it meant b 
disorderly house or what it meant bJ the f ailure of 
deal er to keep an orderly place or houae . Ho one c 
read the above statute and determine with an7 cer 
whether or not he hila violated the law or what act 
acta conati tute a violation ot eaid aeotion in arde 
subject him t o a criminal prosecut ion. 

'l'he Supreme Court ot U1ss~1 en b anc in the re 
caae of Diemer vs. Weiaa 122 s. w. (2nd ) 922. had a 
aimllar a1tuat1on befor e 1t. 'l"hia cue was an acti in 
habeaa carpus . The petiti oner was deprived ot hie 1 berty 
by the c ity marshal of Kirkwood• who had cuatodJ of 1a 
under a ccmmitmLent by the city court of aaid city. He 
waa convicted in aaid court under a section of an o inance 
entitled •o~tenae aga~at public order and peace•. e 
ordinance and the r easoning of the court are aa to~~ ••: 

"'!'he t irat paragraph of Sec. 490a f oll ows : 

' See . 490a. Picketing - prOhi bited when 
- penalty. It shall be unlawful within 
t he CitJ at Ki rkwood- Nlssour1# for any 
peraon. persona or membera of an,- voluntar 
organi zations . or agents of any corporat1o • 
to interfere with the operati on ot an~ 
eatabliahed buaineaa or bwtineaaea or with 
any working agreement es tabliahed between 
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any emplo)'el' and emplo,.ee engaged 1n 
any buaineas within the Cit)' ot Kil"kwood. 
whether said empl..orer operate s u a firm, 
usociat1on. 1nd1v1dual. corporation or 
co-partnership, by what 1a c-camonl7 known 
aa picketing auch employer or hie place 
o£ business, or by any unlaw1\ll method 
intended to diarupt or at:fect the existing 
eatabl1ahed relations between aueh employe s 
and emp l o,eea._ or t o harass • coerce or dlllUIUI~v 
auch employer or his or ita buaineasJ pro­
vid•d• however , . that thi s Ordinance and 
Section shall not apply in the event of an 
existing strike engaged 1n bJ all or part 
ot the emplo,ees of any .ueh buainesa . ' 

'!'he said paragraph may be divided aa f ollo a 

( 1) ' It shall be unlawf'ul * -~ * far any 
person ~ * * to interfere with the operatic 
of anr established bua~ss * * * or rl th 
any working agreement established between 
any employer and emplo~ engaged in any 
business * * * by what ia ca.nonl7 known 
a·s picketing such emplo,er or h1a place ot 
buainess . ' 

(2) 'It shall be unlawtul. for any person 
* * * to interfere with the operation ot an 
establahed buaineas or w1 th anJ worki ng 
agreement eatabli.ehed between any empl oyer 
and emploJee engaged in any business by 
any lDllawtul method intended to diarupt or 
atf ect the e~sttng eatabliahed relat1ona 
between such emplo,era and emplo,-es . " 

(3) •It shall be unlaw:rul for any person 
~ * ~ to harass , coerce or damage such em­
pl oyer or h ie or ita buaineea . ' 

Petitioner cont ends that the ordinance is 
vague . indefinite and uncertain• and f or 
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that reason invalid. The rule 1a 
stated aa foll a.sr 

' When the language ot an act appeara 
on ita face to have a meaning. but 
it 1a imposs ible to give it any preciae 
or intelligible application in the 
ci.rcwutaneea under which it waa 1ntende 
to ope~ate, it 1a a~lJ voidJ f or if no 
Judicial ce.rtainty can be aettled upon 
as to 1 ta meaning. c 0\ll'ta are not at 
libert,- to supplJ the detie1ency or make 
the atatute certain. Bat Legislation 
cannot be nullified on the ground or 
unce_rtaintJ, 1f 8\laceptible o~ any reaa 
able eonatruction that will support it .·' 
26 Am. · and Eng. EneJ• Law. 2d Ed . , 656 . 

'Where the eta tutory terma are ot such 
uncertain meaning. or ao contuaed• that 
the oourta cannot due-ern with reuonable 
certainty what ia intended, tbe,. will 
pronoUDCe the enactment vo14 . ' Statu tor)' 
Crimea, M .Eel-. , 1n the thirl! aubd1Y1s1on 
ot aect1on 41. 

'Statutes and ordinancea which tix crimea 
or quasi crimea, should ao fix th em that 
·the.-. could be no uncertainty. !!hey aho d 
be ao worded that one could ~tead them, 
and know whether or not be was violating 
law • 'lheJ m:toul4 not be ao worded as to 

1 • leave thea mbatantive elements to the 
capr1cea ot either Judge w Jury. In 
other worda the law ahould be -canplete 
definite . What would be •reasonable 
etf on" und•r tb1a law is left a queat1on 
tor the court or Jury. What 1n the minda 
ot one court or jury might be •reuonable 
etfo%"t• aight not be ao eonaiderad by an­
other court or jurJ'• Each tr1.al t~ibunal 
•ould be making ita own ordbumce. · Thia 
will.not do for a law or ordinance cr imin 
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in charae ter. ' 'l'aft v. Shaw • 284 Mo. 
53lt loe. eit. 544, 545,. 225 s. w. 
457, loc . cit. 461. 

'A statute cannot be held voi.d for lDl• 
certainty. 1t any Naaonable and pract1ca 
conatl'uctlon can be given to 1 ts language 
Ket-e dif'f icultJ in aaeertaining ita mean• 
1ng ·or the fact that it ia auaceptible ot 
different interpretations• will not rend 
it nugatory. Doubts as to ita eonatruct1 n 
will not juat1fJ us 1n d1are~ing it . 
It is the bounden dutJ ot the eourta· to 
e-ndeavor., by ev•ry rule ot conatt-uctton, 
to uoerta1n the meaning of, and to gift 
.full f'ot-ce and eff ect to, 8ftrJ enactment 
o£ the general aaaemblJ not obDorloua to 
conat1tut1onal probibitiona. 

'It 1a equallJ true tbat a mere eollectio 
of worda can not constitute a law) other­
wise the ~1ct1ollAl'J can be transformed in o 
a statute by the pt-o~r leg1alat1Ye to • · 
An act ot the legislature,. to be entorcea . le 
as a law• JllU.at prenribe a rule ot action 
and aueh rule must be 1ntell1g1bl:J e.xprea 
State ex 1nf. crmr v . Street Ry. co •• 146 
155, loc .. ·c1t . 167, 168• 47 s . w. 9591 1o • 
cit . 961. " 

n In this conn•ct1on i.t ahould be atat.cl · - t 
'1n creating an or rence the legislature 1 
define it by a p&rticular ae-acr1pt1on of he 
act or acta conat1tut1ng 1t. or ma1 defi 
it aa an,- act whiCh pl'Oduoea. or ia reu 
calculated to produee certain dei"ined or 
cr1bed reaulta'. 8 R. C.L. p. 57. -

It is clear ~hat d1.v1·aiona Boa. 2 and ~ 
aa1d paragraph neither condemn an act by 
particular description nor cond.-. all ac • 
which produce a certain deacribed result . 
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Fu:rtheftlore. division Bo. 2 aimplJ 
ordaina that it is unlaw.tul to do an 
unlaw.t;ul act . D.1v1sion Bo. S simply 
ordains that 1 t is unlaw1\ll to t harua 
coel"Ce or damage' . 1'he worda 'harus. 
coeJ-ee or damage' are not defined and 
the ordinance 'furnishes no criterion 
by which the question• ot harassment, 
coercion and damage can poss1bl)" be 
determined . ' * * * * * * * * * * * ~ 
Thua it also ~pears that picketing 
ia defined 1n Sec. 490b u mere aol1o1 
and requeat . In this a1tuat1on it c 
be determined traa Seca • 490a and 490b 
or !"ran anr part of the aame. what of t nee 
wu i ntended to be created. !he rule s 
atated as foll.owst 

' An ord!Dance ot a ~gul.ato~ nature 
muat be clear, certain and definite ao 
that the average mart IDIP.J• with due ear ,. 
after read~ng the aame. understand 
1thethe!' be will 1Dcur a penal t 1 tor hi 
action, or not . ' 19 n.c.L. p . 910. 

ln other wprda• the said eeoti ona are 
vague • 1ndetint te -.nd uncel"ta1n. aD1 
tor that reaaon void . It follows that 
it is unnecessary to consider the con• 
st1tut1onal questiona preaented bJ the 
record 

Tbe petitioner ahould be diacharged rr 
the oua todJ of the c1 t7 marshal ot K1r 
wood . .... It is so ordered. " 

Applying tbe above principle' to Section 13 9-z•24, 
supra, it appears that said .. etlan is a law of a regulatory 
nature but is not •clear, ·certAin aDd definite sot hat t~ 
aYeras- BUU1 mar. with due care . .. after reading tbe aame, 
understan4 whether he will 1ncur a penalt,- ror act1ona 
or notJ• that whi le •the language ot the act appe a on 
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1 ta face to have a meaning • * it 1a 1mpoas 1ble to 
it an:r preeiae or ~tell1g1ble appl1catlon 1n the e 
elBatancee UDder whieh it ... intended to operateJ" tllat 
aince •no judicial. eertaint{ can be "ttle4 upon aa to ita 
-.nina. courta are not at ibert7 to auppl7 the de -
c1enc7 or make the etatute o•rta1D. • !he leg!.ela 
baa nowhere defined the mean1ng o'f the worda • order 7 
houa•" or CU\Teraelf a •dl•Ol'derl,. houae". Theret ·• 
no apee11"1e otreu. baa been preMr1be4 which eoul4 Nsult 
1n a criminal proaecut1on. 

We are not attempting to sa)' tb.at tbl Buperrta ot" 
L1quor Control can not revoke or -.pend a 11eenae 
ot a d1aorderlJ houae. Beither are we att empting t 
tba t a dealer C1lll not be tried crim1Jiall7 tor main 
a gamb11ng houee uncl•r tbe lawa ~biting gamblin • or 
to~ maintaining a btaa17 houa• under tbe laa proh1Q ting 
ln-othela, ••en though tbe exiaten" o~ either in a ealer' • 
pl.ace or bua1nea lll1gbt,. 1n a broad a enae, be eoMi red 
a 41aol'C!erly h ouae. We are onlJ aaJing that tbe ta "orderly 
houae• ia not surt1c1entlJ de£1ned, nor la it pree • or 
intelligible enough to conat1tute a crime 1n 1taelt unde!" 
the terma ot the Xo:n-1ntozieating beer ~. 

CONCLUSI ON 

We e onolude" fhe"l'etor e• that under tbe t erma o 
Seetlon 131S~.-24 of tbe Bon...ll!ntuicattng ~r law • Len 
or lliaaouri 1~. page 4:02, and tb&t' &ection only. dealer 
can not be crStdnall7 proaecuted tor t'ailure to kee an 
orderly h ouae. 

Reapecthll7 aulaitted, 

J • F • ALLEBACH 

APPROVED I 
Aaa1atant Attorne7 Gen al 

w. :. nmam 
(Acting) Attorney General 
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