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COUNTY c o-mTS : It is the duty of' t he county to mtt.intain county 
ROADS AHD roads throur.:h State parks . 
BRID'".J:S : 

September 12, 1939 

F l l E D I 

10 ; Honorable I . T. Bode. Member 
State Park Board 
Jefferson City, Missouri 

Dear Sir: 

J 

We are in receipt of your request for an op1n1o~ dated 
September 6, 1939• in which you inquire as to the counties' 
responsibility for the maintenance ot county roads through 
State parka. There are several aectio~in the Revised 
Statutes dealing with the duties ot .various agencies in 
r egard t o the repair and maintenance of public roads. The 
first is Section 7826, R. s. Mo. 1929• which reada aa followas 

"Public roads shall be cleared of all 
obstructions tn.~ein that hinder or in• 
tertere with travel or tratfic thereon, 
and shall be made tirtt. and the surf ace 
thereof aba1l be kept in a reasonably 
smooth and level conditionJ and all 
necessary bridges and culverts aball 
be conatruoted for same. • 

Two other sectiona in r egard to the duties of overseers 
to be appointed by the county court are Sections 7874 and 
7876• which are identical in language and which read as 
fo~l.owai 

"It shall be the duty of the road over­
seer to keep the roads in his district 
in as good repair as the 1\ulda a.t_ his 
command will pe~it.• 

Again, in Sections 8 013 and 8014. the duties of the 
county highway engineer in r egard to the repair o~ roada 
are set out and are aa f ollows: 
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•The county highway engineer shall have 
direct aupervisLon over all public roads 
of the county • and ove r the road over­
•eera and o£ the expendi tul'e ot all coun­
ty and district funds made by t he road 
overseers ot ·the county. lie shall also 
have the supervision over the construc­
tion and maintenance of all road,s, eul .. 
verts and bridges. ~ * * ~ *• 
•'lhe count y highway engineer &.ball per­
sonally* or · by deputy. 1napect ·tbe con­
dition of the roads• culv~rts and bridges 
of each diatrict as often as practicable• 
and upon the written canplain t of three 
freeholders in any such district of the 
bad or ·ctangerous oond1t1on of the road•• 
.culvert• or h"ridge.s ot such d:iatrict. or 
of the neglect of :'dut_,y by any road over­
seer of any suoh ~1s~r1ct. or of neglect 
ot any con tractor on roads let by con­
tract. 1 t shall b~ the duty of the coun­
ty highway engineer to at once v1a1 t a aid 
road and inves~igate the complaint, and, 
it found necessary, to at once cause sueh 
road to be placed in good condition.• 

Section 8 017 req~rea the ro•d overaaera to follow the 
plans and instructions of the county highway engineer in 
all matter• concerning the improvement ot the roada. In .. r 

case the particular counties in which tbeae roada lie have 
abo~1abed the county highway eng ineer syat~ which they may 
do by vote~ the county surveyor ia ex off icio highway engineer 
and baa the same duties. 

T~e f~regoing secti ons appar~tly require tbe var1oua 
authorities to repair road8 withQut the exerciae of ~ their 
d1aore~1on in the matter, how&ver. Section 7946~ a later · _ 
aeet1on paaaeci in 1917 and being .found in Laws of 141aaour1,. 
191'7 at page 467• bas been i nterpreted by the courts to give 
the county court. town.ahip board or road cOJIDD1aa1onera the 
po.wer to improve only such roads as they consider neoeaaary. 
In ·the oaae ot Sobm.1dt V• Bergbaua# 223 s . w. 9-.39 .• bein.g a 
case in which c.rta1n c1t1aena and tax.payera sought a ma~ua 
to compel the repai r of certain roada. we find the following 
in the opinion of t he court, 1. e. 9"40l 
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"Aa t o the mandatory part ot the injunc­
tion, we t1nd ~t section 10565, R. s. 
Mo. 1909, and section 79, p. 467, Seaaion 
Act ot 1917 (which ia aect1on 79,6), leave 
it in the discretion of cammiaaionera aa 
to wba t roads in any road district shall 
be improved, and the manner of the improve­
menta. The evidence in the reoord before 
us fails to ahow that the co.mmisaionera are 
acting in violation of tbe law. or are 
threatening to ao act. In such caae it ia 
beyond the province of a court of equity 
to make a special order on a defendant, re­
quiring him to do what the law baa already 
declared. See l1oLem.ore v. MoNeley, 56 Mo. 
App• 666J Leater Real Estate Co. v. St. 
Louia, 169 Uo. 227, 69 s. w. 300.a 

CONCLUSION. 

It ia our conclusion, in view of the foregoing authority, 
that the reaponaibUity for the maintenance of county roada 
pasaing i ntO or through the vari ous State parka lie a w1 th 
the county courts of the respective counties, or with the 
oommiaaioners in apecial road diatriota, but tbat no action 
wil~ lie to o01:1pel the varioua agencies to repair said roads. 

Reapectfully aubmitted, 

ROBmrl' L. BJDER 
Asaiatant Attorne7 General 

APPROVED I 

J . E. TAYLOR 
( Ao t1ng) Attorney General 
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