
PROSEClrl'ING A'l'TqRNEY : Mandamus not proper proceeding 
to compel county coYrt to allow -
stenogr aphic fees to prosecu­
ting attorney. 

June 23rd, 1939. 

FILE 0 

Honorable Fred c. Bollow_ 
Prosecuting Attorn~y. 
Shel by County-

LQ; 
::ihel b ina, Miss auri. 

Dear Sir& 

This is to acknowledge receipt of your 
l etter of June 14th, 1939, in which you r~quest 
an opinion from t h is office on various questions 
set forth therein. Your letter is as follows : 

"Some two or three years ago your 
office h anded down an opinion to 
the effect that the o!'fice of Pro­
a&cuting Attorney was &ntitled to 
Stenographic hireJ that the Pro­
secuting Attorney might emp1oy a 
stenographer and be re- emburaed 
by the County for aueh sums aa 
were expended by him. I presume 
that the rate of pay ~ould have 
to be a reasonable ·rate of pay 
under the circumstances and coul d 
not be fixed either arb1 trar1ly by 
the proaecutar or arbitrarily by 
the County. After such opinion was 
rendered by your office I employed 
a stenographer and have been regu­
larly re- emburaed by the County f or 
such auma as I have expended for the 
past two or three years . At the 
beginning of t he year 1939 I made 
up my budget and included therein an 
item of $35 per month f or stenographic 
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hire. This budget was approved 
by the County Court, then the en­
tire county budget was approved 
by the office o~ the State Auditor . 
·~hereat'ter I expended such sum 
of $35 per month regularly am 
the billa for the same were 
honored by the County Cour~ dur-
ing the mon the ot Jm ua.ry, Feb­
ruary, and March; but said Court baa 
refused to honor said billa tar 
the months of Apr ll and ~ay. I 
have in fact paid out aaid auma 
for aaid montha and since I be­
lieve your opinion to be s ound 
and well reasoned, I propose to 
continue employing a stenograph-
er for my office. I find it to 
be an absolute neeesaityr 

"lily question to you now ia what is 
the proper remedy tor me to pursue 
in order to enforce the payment 
by the County Court of these billaJ 
whether an ordinary au1 t agai.nst 
the Cotm.ty or an action ot mandamua 
against the County Court. 

"Alao I was notified the middle of 
Uay by the County Court that the 
stenographic hire was cut to $25 
per month and that that was the 
only amount they would pay from 
thereon. ~his notice of course 
came to me at'ter I had expended 
$35 per month for April and agreed 
to spend such sum for the month 
ot May. It is my opinion that 
ainee I budgeted tor $35 and this 
budget was approved by the County 
Court, that the County Court ia 
not in any poa1t1on to at this 
date attempt to arbitraril¥ reduce 
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the rate of pay. I should 
like to have your opinion on 
this matter alao.• 

We are herewith enclosing copy of an 
opinion rendered by t hia department to Honorable 
Forrest Smith. State Auditor. l.Ulder date of 
April 24th• 1936. i~ which it waa held th& "if 
it is necessary for t he prosecuting attorney to 
hire a stenographer. or other clerical assis tants. 
to perfor.m cert~ necessary dutiea in hia off ice. 
and he thereby is a:>mpel1ed t o pay such expenses 
out of hia pocket. h e is entitled to reimburse­
ment from the county in reasonable and neceasary 
amounts . • 

We are alao enclos i ng a copy of an opinion 
rendered to the pro_aecuting attorney of Boone 
County. Missouri. dated September 16 . l9S7. constru­
i ng the Budget Act as pertaining to question as set 
forth in your letter. 

In the second paragraph of your letter y~ 
inquire aa to which is the pr()per remedy to pursue 
in order to enforce pa,ment br the County Court of 
necessary sums expended by you tor etenographie 
hire in connection with your office as prosecuting 
attorney • whether an ordinary au1 t shall be brought 
against the County ()r a mandamus suit against the 
County Court. 

We refer you to Section 209~. R. s . Mo •• 
1929• which providea aa followsa 

•rt aJ17 account shall be present­
ed againat a county • and the same. 
or any part the reo£ • aball be re­
jected by the county court. the 
party aggrieved thereby may proae­
cute an appeal to the c1rcu1 t court 
1n the aame manner aa 1n other 
cases of appeal from the county to 
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the circuit court; and t he circuit 
court shall proceed to hear , try 
and determine the case anew, w1 th­
out regarding any error, de t ect 
or other imperfec tiona in the pro­
ceedings of the county court," 

It is our opinion tha t you may present 
the amount of your claim to the Count y Court, 
and i f same is disallowed, proceed under thia 
section and appeal from the action of t he county 
Court to t he Circuit Court . We do not think that 
mandamua is t he proper proceeding under t he au­
thority of t he ~ollowing cases - State ex rel. 
Carroll v. County Court of Cape Girardeau Count y, 
109 Mo. 248, 1. c. 252• wherein it is saida 

•The statutory provisions quoted 
gave the relator a specific r emedy, 
tow1t, by appealJ and when this i8 
the case the extraordinary remedy by 
mandamus cannot 8Uccesstully be in­
voked. State ex rel. v •. Lubke, 85 Mo. 
338J Bl ecker v . Camm1aa ioner , 30 ?fo. 
1111 St a t e ex rel . v. Marshall, 82 Mo. 
484J Manafield v . Fuller, 50 Mo. 338J 
Stat e ex rel . v. Co'tmty Court, 39 Mo. 
375. 

"The position here taken tha t t her e 
being a specific l egal remedy pro­
vided in t his class of caaea, and, 
therefore, that mandamua- cannot be 
employed to give relief, i8 distinct­
l y recognized 1n St ate ex rel v. 
County. Court, Mo. 475, and 1n the 
more recent ease o~ Railroad v. St. 
Louis. 92 Ho. 16o.• 
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And the ease of State ex rel Mitchell v. Rose. 
313 Mo. 1. e. 37~, where it is aaidt 

"We are of the opinion t hat manda­
mus La not the proper remedy to 
compel the pa~ent of the feea 
claimed by relator.. Mandamus ia 
an extraordinary legal rellled7 and 
cannot be invoked it relator haa 
and adequate remedy at law., Cues 
cited." 

And this case further holds that a claim may be 
filed with the County Court and 1n cue of an ad­
verse deciaian• appeal may be had to the Circuit 
Court and a trial de novo as appeals f rom the 
Justices or the reaee. We cite further the case 
of State ex rel. Cue v. Seehorn. 283 lfo. 508, 1. 
e. 519, and PerkLna va. Burke, ~6 Ko. 2~8, 1. c. 
253. In view ot these cases wherein it 1s held 
that under the atatutea it ia the duty or the 
County Court to look after the public tunda, examine, 
audit• adjust and settle all accounts to which the 
County shall be a party and to P83" out ot the county 
treasury funda to be due by tl'w county on auch 
cla~, that the County Court has certain discretion­
ary powers 1n auditing the accounts and that mandamus 
will not lie to compel the pa,ment ot" same. There 
are eases which hold that mandamua is the proper 
remedy to compel the County Court to pay an officer's 
salary where the salary is definite and fixed by the 
statute, but these cases are not applicable to the 
facta as stated 1n your letter. 

We are of the fUrther opinion that the fact 
that the sum or 1'h1rty-t"1ve ($35. 00) Dollars waa 
budgeted tor the payment of a tenographie hire far 
the prosecuting attorney does not, ot itself, create 
a liability agains t the county to pay that aUJD. However, 
ir you, ae Prosecuting Attor.ney. expend t"or stenographic 
hire the aum or Thirty-rive ($35.00) Doll ars per month 
and it can be aho1m that the same was expended by you. 
and that 1t was a reasonable amount and necessary far 
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the proper functioning of your office, under 
those facts it should be allowed by the County 
Court. But aince those are facts to be paesed 
on by tne County Court. it hae certain discre­
tionary duties in examining into the reaaonable­
neea of t he cla~, and i f disallowed, you may 
appeal to the Circuit court as above stated. 

Very truly yours. 

CO\~ R. ~ITT, 
Assistant Attorn~y General. 

APPROVED : 

J . E . TAYLOR 
(Acting) Attorney General. 

CRH &RV 

Enela. 


