
...... -~ DEA~fAND4ALS j IDaaOVAL OF: A trucker is not liabl let"" ~ohe 
hauling ot swine wbiob are dead ot 
disease under Sec. 127ae, R. s . Mo. 
1 929. 

Sept ember 14 , 1938 

Honorable F~ed c. Bol1ow 
Prosecuting ~ttorney 
Shelbina. Mi ssouri 

Dear Sir: 

This is to a cknowledge receipt or your request 
tor an opinion trom this department under dat e or ~eptember 
8th, 1938, which is .as follows: 

"I have notic d articles i n the news
papers where you have h nded down an 
opinion t h t a part y who did not tile 
for nomination at the primary , and who 
nevertheless ra ceiTed the most votes 
t or t he offi ce by the method of haTing 
his name written in on the ticket was 
not in tact nominated , and oould only 
be elected by h ving his name written 
i n again in th~ gen ral election. 
There h s been some contention here 
t h t this did not appl Y' to ,suoh ottioer., 
as t he Justice or t he Peace. And while 
I see no reason why the opinion should 
not attect all ottices , yet I am request
ing that I bo f urnished with a copy or 
t he opinion and a atat ement - trom your 
of tice whether or not it concerns candi
dates for the Justice ot t he Peace . I 
would like to haTe your opinion at an 
early date , so t hat t he County Clerk may 
be advised as to whether or not such a 
party i s entitled t o haTe his name placed 
on the ticket at t he general election. 

n .t second problem which I have is based 
on a proper i nterpretation ot proT1s1ona 
ot Section No. 12766 ot the Revised 
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Statutes tor 192;. We have a community 
sale in t his community. This s al e has 
no regulations requiring swine to be 
cholera tmmunized before they are brougHt 
t o the sal e . And consequently t his sale 
i s a means or spreading hog cholera through-
out the community. · 

"I have filed an information against a 
trader , who sold hogs at t he community 
sale , and am able to prove tha t at said 
time they .were affected with the diseae•· 
I am not able to proTe, nor do I allege in 
my information, tha t the defendant knew the 
hogs to be so infected with the disease ~ 
And the circumstances are not such as to 
charge him with that knowledge. 

"The method these traders uae, it they 
want t o dispose or any hoga which may be 
sick, is t o trade them back and forth be
t ween each other so t hat t he man whose 
name they are l ast listed in has only owned 
them a matter or minutes or hours betore 
they are sold , thus he cannot be charged 
with the knowledge that the. hogs were di seased. 
Therefore the question resolves itself down to 
one ot whether or not knowledge on the part ot 
t he defendant t hat the hogs were diseased, 
must be alleged and proved to sustain a con
viction under the provisions of Section No. 
12786. 

"A turther problem which I have, and w.h~ch 
stands or ta1la upon the contents of the 
samo secti on or the law, is raised thro~sh 
t he tact that a trucker trom t he State of 
Iowa comes into this community, and hauls 
out dead antmals over and upon t he publio 
highway into the St ate ot Iowa. I am able 
t o prove t ha t in one instance he hauled over 
t he highway swine which had died ot disease . 
~t trom reading this section of the st~tute , 
it ocours t o me that possibly the provi$iona 
rater only to live swine and not to dead 
swine. 

"I am desirous ot stopping this practic~ , it 
at all possible; and as this trucker comea 
into this community sometimes aa otten • • 
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onoe or twice a week , I shall urge upon 
you to forward me thi s opinion a t yo~ 
earliest convenience. I am av~iting 
your advices in the matter before pro
ceeding further. " 

I . 

In answer to t he first question asked in your 
request concern! the writing of names on the primary 
ballot, we are herei n enclos i ng an opinion r endered b7 
t his office on August 10, 1938 , to Ur. H, D. 1 llison, 
County Clerk of Buchanan County , St. Joseph, l i .sour1. 
This opinion rully covers the first question asked in your 
requeat . 

II. 

Under your second problem, bection 12786 , R. s. Mo. 
1929 , reads as follows: 

"That it shall be unlawtul tor an7 pet
son to s ell or offer tor sale any swine 
i n this state \vhioh i s infected wit h 
hog cholera , or any other di sease ; or to 
driTe on toot , or haul in any wagon o~ 
other conveyance, any such inteoted swine 
along, or across , any public highway; or 
across , or oyer, any unfenced l and i n 
this state ; or to suffer any such in
fected swine to run at large on any 
common or unfenced lands i n this stat~: 
Provided, that t his section shall not be 
so construed as to prohibit the movement 
of such swine under conditions prescribed 
by the state veterinarian, for t he pun
pose of se~regation or quarant ine . " 

All of t he cases hold that t o obtain a con~iotion 
under an information f iled under this section, even though 
t his section as no,.,. set out does not contai n the word 
"knowlnsl-7" , nevertheless knowledge must be prove~ either 
directly or indirect1T· The same rule app11ea aa to casea 
bottomed on circumstantial evidence. 
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I n ·t he case of St at e v. Krokston , 187 Mo . App. 
6~ , 1 . o ~ 69 , the court sa i d: I 

"Guilt y knowl edge does not have to 
be e s t abli shed oy affirmative evidenqe 
expr essl y s t a t ing t hat fact . I t may be 
i nfer r ed f r om ot her facts s hovm , 
provided i t can reasonabl y and olear~y 
be seen to follow theret~om according 
to the natural , usua l • and ordinary 
experience of men. In such case , t h• 
jury can i nfer knowl edge on the part ot 
defendant , Guilty knowl edge is a st~te 
or the mind and f r e quentl y i t is im
possi ble t o p r ove i t except as a reason
able i.n f e r enoe t o be drawn f rcm all the 
f a cts proved • 

. ~lso , t1 t page 71 , t he court sa id : · 

"The onl.y feat ure of the ea se r es ting 
upon ci r cumstantial evi dence is a s to 
t he defendant ' s knowledge that t he hogs 
had chol era, . and that d oes not rest 
entirel y on such evi dence . But eTen ~f 
t he case be one of cir cums tantia l evidence, 
we cannot say the def endant's convict~on 
vi olat es t he rule , well est ablished 1~ 
such cases ,- that i n order t o jus tify a 
ver di ct ot gu·llt y t he facts and circ~
s t ance s must be consistent wi th ee.eh btl}.er 
and with the gui l t of def endant and i Jlcon
ois tent wit h any r easonable t heor y of his 
i nnocence . 

"The jury ha ve f ound t he defendant gu;i.lty . 
The r e was ample evidence to sustain the 
verdict if bel i eved by them, and no re
versibl e error appears in t he ca se . The 
judgment mus t , ther ef or e, be af f'irso.ed. " 

In the case of ' e lls v . ieloh , 205 Mo . App . 136, 
224 s . w. 120 , 1. c . 122, the court said: 

•rt i s now urged that these errors ~• 
harmle ss on the t heory t hat our statute 
(Laws 19lq , page 133 ) makes eyery • eqdor 

\ 
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ot hogs an absolute warrantor o.gains! 
hog cholera or any other disease , la e~t 
or other~dse , affecting the animals old. 
Ue concede that this statute , though 
criminal, muy btJ t he basis of a civil 
uction for damages. Th~t s tatute among 
other thiugs ro&kea i t ' unlav~ tor any 
person to sell or offer to sell any 
swine in this s tttte which i s inf'eotedj 
wit h hog cholera , or any other disease.' 
Section 1 . By its t hird i nstruction 
t he court t old the jury tha t all the 
plaintii'ts needed to prove t o recover was 
t hat t hese hogs wore inteoted vd th ollolera , 
or other fata l disease, at the time o~ the 
sale. Under tlus instr~ction , and subh is 
plaintiff ' s contention here , tho vendor ot 
hogs is made liable it such hogs subse
quently prove to h ve had a disease , 
however incipient or l a t ant a t t he time , 
and regardless of t he vendor ' s knowl edge, 
or means of knowledge , or such diseas~ . 
and regardless ot his good f ait h and 
exercise of care in avoiding the sale ot 
diseased hogs . This we think is a too 
drastic construction ot the statute. For 
i nstance , t he same statute makes it a mis
demeanor to drive on foot or haul in ~ 
conveyance any such infected swine al9ng 
a public highway. The plaintiffs did this 
very thing with these hogs in taking them 
home, and , should they bo indi cted for 
viola t ing this statute , they would be 
surprised to know t hat their i gnoranc• of 
the hogs being diseasect , which they ••
t abli shed in this oase , would be unav.iling 
as a defense to t ho o~inal charge. Also 
by another s ection or the same act it is 
made a misdemeanor for t he owber ot dis
eased hogs t o rail to ~ivo icmediat e notice 
to owners ot ad joining premises ot such 
fact . Suppose the di soase i s 1no1pie~t 
only, and so l at ent tha t t he O\vner by due 
oare does not know of the in~ection, !s he 
nevert heless guilty ot t a i ling to noti f y 
another of that of whi ch he is excusably 
ignorant? It i s true that prior statutes 
somewhat similar (sections 4864 and 4.863) 
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used t he Ylor d ' knowingly' or ' willfull y ' 
i n describing the offense , but such does 
not prove th&t t he element ot knowledRe 
and intent . is not necessarily 1mpliedr 
here . * * * 
n··,e u.re not hol ding t !1at a vendor or 
hogo can recklessly shut hi s oyes to 
conditions ~nd symptoms \vhich i f investi
gated would dlsql ose that hi ~ hogs are 
infected or likel y to be ao , or t hat he 
can be indifferent or careless as to their 
being diseased, 8nd thus hide behind the 
shield of ignorance . A vendor cannot 
claim ignorance when reasone.ble care and 
caution would disclose t he truth." 

In the oueo of St cte v . I iller, 258 s. w. 34, the 
court i n hol dinc tha t circumstantia l evi dence ~as sutt i
oient t o prove knowl edge ot t he di sease of hogs, ~aid : 

''This is a prosecuti on under an indiot-
~ent, based upon section 4264 of the 
Revi sed Statutes of 1919 , tor selling and 
hauling in a v~on elo~ and across a 
public hiE,h\'m.y 20 hogs charged to have 
been infec t ed ~~th cholera. Tr o defendant, 
a r~r.mer living north of Lexico , in Audrain 
county , met, at 1.exico, on December 6 , 
1921 , Charles T. Powell, a l ocdl buyer and 
shipper or live stock , and agreed with him 
for t ho £ale or 20 hogs locet ed on de
f endant ' s farm. Two days a f terwards , 
pursuant to the a gr eement , defendant de
livered t he hogs t o Powell at :·exico , haul
ing t hem to t-exico in a ~·!Sgon .c.l ong t he 
public high.1ay . The evidence showed that 
the hogs were infected \rlt h cholera at the 
time they wer e sold. The crucial issue at 
t he tria l was whether or not the defendant 
had ~01owledge of the infected condition of 
t he hogs e.t the tiree l:e sold them. The 
ct.uso wa~ t.1•iod to a Jury. Though pr oot 
wns made of both the of~endins aots o~arged 
i n t he indictment, to wit , (1) the s elling 
ot the hogs and (2 ) the hauling of the hoga 
across and along the public highwa7, onl7 
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one of the offending a cts , to vdt , 
t he sell i ng of t he hogs , was submitt~d 
to the jury. by the i nst ruct i ons. Th 
jury found the defendant guilty, and 
assessed his puni shment at a fine ot 
$10 . The def endant appeals . 

* * * * * 
"The defendant complai ns of the t oll qw
ing inst ruction given for the state : 

n ' In determining whet her t he defendant 
knew at t he time of t he sa l e or the 
hogs t o Powell that they were infected 
wit h hog cholera, if you find they were 
so i nfected , you are inst ructed t hat ~ia 
knowl edge , if any , thereof need not be 
proven by direct and positive evidence, 
but it may be la~~lly and proper l y ip
ferred by you from all the facts and cir
cumst ances in evidence having r e f erence 
to and bear i ng upon and tending to prove 
such knowledg~ , provi ded such evidence is 
sufficient t o sat i s f y you of such kno~l
edge beyond a reasonable doubt .' 

"It is insisted t hat this insti~ctio~ 
i s erl-oneous i n tha t it omits essential 
elements necessary to m~k~ circumsta~ial 
evi dence sufficient foundation f or· a con
viction, such as that the circumstances 
reli ed upon should be consis tent wit~ each 
other and with defendant' s gui lt , an~ such 
as t o ex clude t o a moral certainty ev~ry 
other reasonable hypothesis but t hat of 
gui lt . The instruction i s i n for m 3lld 
substance pr actically i dentical with i n
s t ructi ons approved by our Supreme Co~rt 
in numerous case s . 

* * * * * 
"Under this stat e of facts we cannot say 
that t here was such a failure of proo~ 
ot 1mov1ledge on the part or defendent ot 
the infected condition ot his hogs at the 
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time he sol& them as 'fill authorize 
this court to disturb the ver~lot of 
t ho jury. State v. Undervrood , 2&3 ¥o . 
677 , loc. cit . 685 , 173 S . ·1. 1059. 

"l indi ng no urror i n the record , the 
Commi ssioner reconunends tha t the judg
ment of the circui t court be affirmed,-" 

In view of the above authorities , i t is the opinion 
of this depart meut that , under t ho t acts set out ln your 
s econd problem, knowl edge on the part or the defendant 
that t he hogs were di aeased must be all eged and proven to 
sustain a conviction under the provisions.of Seotlon 12786, 
supra. 

III. 

You further ask wbethor or not Section 12,~6 , supra , 
refers to t he hauling or live swine or dead swine. 

In construing t he i ntention of the Legi slature in 
the ooAstruotion of a statute, one must investigat e into 
t he purpose of the legislation and also should take into 
cons ideration all of t he clauses and ~~rds set out in 
said section. Also in construing t he int ention ot the 
Legislature in t he construction of a stat ute , one must 
raad separ~to sections ot tne act pmich are pari mater i a . 
In construing whether Section 12786 , supra, retera to dead 
animals, on must also read ~oction 12787, n. s , h o. 1929 . 
This section reads as f ollown: 

nThat it shal.l be the dut y of the 
o··m.er, or ethel~ per son in oharrre of any 
swine which shtll.l die of any disease, 
t o burn the carca s s or carcasses on ~. 
premises where death occurred vii thin 
t Tronty- f our hours at'ter 1 ts death. " 
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In Section 12786 t he Legi slature i n sett g out 
the prohibition of' the hauling or di seased swine, int'eote4 
with hog cholera or any other disease , speoi f i ca y sete 
out the wor ds "drive on root, or haul i n any \wtgo or 
other conveyance , any such int ect ea swine al ong , r across, 
any public highway." · I t will be noticed that thi part ot 
Section 12786 does not refer to dead animals, but t hat 
Section 12787 does refer to swine whi ch shall di e of an)" 
disease. It it had been the int ention ot the Le slature 
to construe Section 12786 t o mean dead swi ne , it ould 
not have been necessary to enact a diff e r ent sect~on 
(Section 12787 ) i n reference t o dead swine, but could have 
provided f or t he burni ng or t he car .cass 1n Sectiop. 12786. 
In construing the purpose or Section 12786 it may be 
readily see1;1 that this applies to live animals folr t he 
reason t hat it mentions about runni ng at l ar ge or oa 
unfenced lands in t hi s s tate. 

In the case ot Fi s chbach Br ewing Co. v . City ot 
St. Louia, 95 s . w. (2d ) 335 , 1. c . 339, t he court said: 

"A cardi nal r ule ot stat utory construe~ 
tion is to gi ve effect to t he l egis
l ative intent , where ascertainable; 
another is t o favor suoh a oonstruotio~ 
whi ch v.""Ould tend to avoi d injusti ce, 
oppres si on , and absurd and confiscatory 
results and be in harmony w1 th t he rul!S 
o~ reason. The benign ob jectives hereto
fo re point ed out wer e sur e ly within the 
legi slative i nt ent as shown by all t he 
surrounding oircumstan.oes covering t he 
period in whioh thi s law \vas enacted. 
Rutter ·v . Cerot her s , 223 Mo. 631 , 643, 
122 s. r. 1056." · 

The penalty i mposed t or the owner of swine i n retua
ing to burn t he carcass ~~ pr emi ses where de, th occurred 
w1 thin twenty-tour hours after 1 t s death is as f ollows 
(Section 12791, R. s . Mo. 1g29): 

"Any person who shall violate any of the 
:provisions or t his article shall be de~med 
guilty of .a mi.sdemeanor , and upon con
viction t her eof, s hall be punished b y fi 
fine of not l es s than ten dollars, nor 
more than fi~ty dollars. " 

\ 
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In t he case of Holder v . E1ms Hotel Co., g2 s. w. 
( 2d) 620, 1. c . 622 , 338 J.'o. 857, 104 . L. R. 339 , th6 
oourt sai d : · 

"'In construing a statute the legi s
l a tive intent must be kept in mind, it 
i t may be a scertained, and the whole 
act, or such portion~ thereof as are 
i n pari materia , should be construed , 
t ogether. (Keeney v . VcVoy, 206 Mo. 
42, 103 s •• 946.)'" 

CONCLUSI Olt 

In Tiew of the above authorities , it i s t he opinion 
ot this department i n your third problem that Seotion 
12786 only applies to l ive swine and not dead - swi~e, but 
under Section 12787, it the trucker should happen t o be · 
t he owner of a swine which died ot any disease, and he did 
not burn it on the premises where the death occurred within 
twenty-tour hours after its death, be ~~uld be subject to 
prosecution under Section 12787. This section al~o could 
be enforced against any owner of swine \vbich have died ot 
8J17 disease and were not burned on the pr emises ot the 
owner where t he death occurred within twenty-t our houra 
after their death. I n this case it would be necessary 
to allege in t he information that the swine died 0t a 
disease. 

Respectfully submltted 

' · J. BURK.E Assistant 4' ttorney Gener al 

APPROVED: 

J . E. TAfiiOR 
(Acting ) Attorney General 
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