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PEACE--CRIMINAL LAW: A Justice oi' the Peace 
r has no jurisdiction to impose a fine with­
ion on file . Fine imposed by a Justice of 
d his jurisdiction does not place the de­
ardy. 

June 27, 1935 . 

Fl LE 0 

Honorab le G. R Br ei denstein 
Prosecuting At 
Cllar k County 
~hoka, Misso 

Dear Sir: 

a 
Your r e qu 

as f ollows : 
f or an opinion dated June 14, 1935, i s 

"I 
unde 
ef fe 
doe s 
def o 
mit 
t ion 
fi l e 
the 

ve an opini on of your office 
date of ~reh 19 , 1935, t o the 

t ~hat a Just i ce of the Peace 
not have authority to try a 
dant, nor t o f i ne him or com-
1m t o j ail wi thout an 1nforma­
aving f i rst been prev iously 
by the Pr osecut ing At t orney of 

ounty. 

l d like a t this t ime to have 
pi nion on the f ol l owi ng : A 
pears a t a oubl i c ga t h ering 
r unken and intoxicat ed con­

and proceeds t o di s turb t he 
of the gathering by sweari ng 
dec ent conv er sa t i on . Upon 
ng sober t he next da7 and 
ing his offense he goea be­
Justice of t he Peace at the 

tion of n d eputy sheriff who 
a complaint against him. The 
e of t he peac e does not wait 
e Pro secuting Attorney t o fi l e 

orma t ion but the Jus t i ce 
goes h ead and f ines t he defendant 
one d llar and cos t s , r emit t ing the 
coats The re i s an under standing 
betwe n the defendant, the Justice 
and t e ~eputy Sher iff that the 
costa will not be collected and the 
def en ant pl e ads g uilty to the 
cbarg paying the one dollar f i ne, 
t hink g that the Prosecuting Attor­
ney w 11 b e barred from filing 
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char 
that 
the 
the 
feat 
is n 
the 

es a gainst h im under t he theorJ 
he cannot be punished twice for 
ame offen se. If this view of 
aw is fol lowed Ju stice i s de-
d for the pa,aent of one dollar 
t a sufficient punishment f or 
ffense committed. 

"I w ul d like to ask if 1n the opin• 
ion f your department the Prosecut­
itlg ttorney may go ahead and f ile 
his ntormation charging the defendant 
with an offense before another Justice 
and roceed t o try the cause. even 
tho h the defendant has paid a 
doll r fine asses sed bJ a justice be­
fore whom no Informat ion has been 
file • I am of t he opinion that he 
is n t ba r r ed by such action of the 
f irs justice but would l ike to 
have the opinion of your department. 

"Nex I would like t o ask what can 
be d ne to prevent this justice of 
the eace from assessing a fine upon 
a pl a of gui lty to a complaint -where 
no I ormation has been f iled . Wen l d 
a " it of prohibition" lie? If so 
woul it be po.;; sibl e to have this 
writ issued out of a higher court 
than the Circuit Court? If the 
Pros outing Attorney feels that the 
Circ it Judge is extremel7 biased 
and rejudiced i n f avor of the Jus­
tice of the Peace, could he be dis­
qual tied from passing on the appli­
cat 1 n for the writ and another judge 
act his stead? If t he Circuit 
Judg upon application r efuses to 
gran the Writ is ther e an Appeal 
from h1s ·decis1on?• 

I It is nee ssar 7 that an i nfo rmat ion be filed in the 
a~ove f acts wh ch 70u present. 

c 
e of State v . Barrett. 44 S. w. (2d) 7 6, 1 . 
said: 
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" It s necessary for the infor mat ion 
to b f iled in order to confer juris­
diet on of the court over t he person 
of t e defendant . 

In t h e ca e of State v . Stegall , 318 ~o. 643, 1. c . 
647; 300 s. w. 71 4, tho Court said: 

" lTh re being as a rule no pr e sump­
tion in f avor of t he jurisdict i on 
of a justice,it should appear aff irm• 
ativ 1~ upon t he face of t h e r ecord 
of h s proc eedings t hat he had 
jur i di ction of t he par t ies and t he 
subj ct- mat ter." 

Any Jus t i 
tlhe of fense wa 
r'~nt jurisd1 ct 
c~rg1ng misde 

e of t he Peace wi thin t h e to~hip where 
committed can enter,ain ori ginal concur­

on with t he Circu i t C~urt over Informations 
eaJlbrs . ~ 

In t he ea e of Sta te v . Al f ord, 1 42 Mo. App. 412, 
l · c. 415; 127 s. w. 109, the Court said: 

"we d occas ion to pass on t his 
stat t e in State of Mi ssouri v . 
Gran Sexton, at the l ast t e~ of 
t hi s court, and we the re hel d that 
in o der to give juri sdiction 1n a 
misd meanor prosecuted bef ore a 
ju·s t ce of t he peace, t hat the pro-
secu ion must be i ns tituted bef ore 

justice of the peac e in the 
hip where i t is clatmed the 

e was commit t ed. It is a 
gene a1 rul e that the jus tice of the 
peac has only such jurisdiction as 
the tatute confers upon him, and 
t hat t he f acts giving such jurisdic­
tion must a f firmatively appea r on 
t he ace of the proceeding. * * * • 
The egislature bas the r ight to 
say n what juri sdi c tion s tatuto17 
misd meanors shal l be prosecuted, 
and o make t hat jurisdicti on exclu­
s ive " 
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The only ay that a prosecution f or a misdemeanor 
can be l egal ly maintained before a Justice of the 
Peace is by th fil ing of an Information by the Prosecut­
~ Attorney, therwise it is legally maintained by i n­
dlctment of a rand Jury returned to the Circuit Court. 
The Statut or,r nfor matiQn i e a pl eading which the Legis• 
lature baa pro ided in a ddition to the older method of 
prosecuting on indictment. 

Section ~ 15 R. s. Mo~ 1929 provides as fo llows: 

"Pro ecutions before justices of t he 
peac f or misdemeanors shall be bJ 
info tion, which shall set f orth 
t he ffense in pla in and concise 
lang ge, with t he name of the per­
a on r persons charged therewith: 
ProT ed that 1t the naae of anJ 
such er son is unknown, s uch fact 
may b stated in the i nformation, 
and maJ be ebarged under a~q 
ficti ious na.eJ and wnen any person 
bas .a tual knowl edge t hat an offense 
has been committed that maJ be pro• 
seeut d b7 information,. he ma7 make 
compl int, verified by his oath or 
affi tion, before anJ officer 
autho ised to administer oatha, set• 
ting or th the offense as provided 
by t a section, and f i l e same with 
the j stice of t h e peace having jur­
iadic ion of the offense, or deliver 
~e o the prosecuting attorneJJ 
and enever the prosecuting att or­
ney a knowle 4ge, inforaat ion or 
belie that an of f ense has b een com­
mitte , cognizabl e by a justice of 
t he p ace in his county, or shall 
be in ormed thereof bJ complaint 
made nd delivered to him as aforesaid, 
he sh 11 f orthwi th f ile an information 
with justice having jurisdiction Sf 

fena e , founded upon o r accompa .. ed 
h complaint." 

State v. Powell 44 Mo . App. 21, 1. c. 
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"Whe 
Base 
ity 
arre 
not 
coul 
pros 
was 
prop 

the complaint was filed b7 
tine, the justice had author­
o issue a warrant tor Powell's 
t (sec. 4332) , but he could 
e placed on trial, neither 
it be said that there was a 

eut i nn against him, until there 
information filed b7 the 

r officer." 

In the ca e ot State v . Hansberger, 106 Mo . 135, 
1. c . 137, the Court saids 

It 

8 Ju e Ellison, after reviewing the 
law s to the nature and attributes 
of information, and the method of 
its resentation to the court, adds: 
•Fro these considerat i ons, it would 
be c ear to the legal mind that a 
comm n-law in.format ion is one that ia 
intr sted aolel7 to the discretion 
of o atate attorne7 to be given or 
wit eld at his will, unhampered b7 
stat tor7 restraint , and, as the ease 
in s e respects present• a constitu-
tion l question, it becomes, under 

onclusion herein, of grelt pub­
rtance, that the opinion of 

preme court should be taken.• • 

for t be aaae o 
that a man cannot be put twice in jeopard7 
enae, and Article II, Section 2S, of the 
ution provi des: ll1s souri 

"That no person shall be compelled 
to t e tif7 against himself in a 
crimi 1 cause, nor shall aD7 person, 
after being once acquitted l2z.!. ~. 
be a in f or-Ebe same otfenae. ~ 
1i e ard--or-rite or libertf• but 
!1 th JU%7 to iiii'Oh the quealon 
ot hi guilt or innocence is submitted 
fail o render a verdict, the court 
befor which the trial 1a had ma7, in 
ita d scretion, diacbarge the jur7 
and c ~t or bail the prisoner tor 
trial at the next term ot court, or, 
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state of business will permit, 
same term; and if judgment be 

ed after a verdict of guilt)' 
erective indictment, or if 
nt on a verdict of guilty be 
ed for error i n law, nothins 

~~~ contained shall prevent ~ ~ 
~~~ 2! le! prisoner on proper ~­
=.;:.;;.:~n~tii-" 2.!: according "1:2, correct 

es of law. 
~--~._-- -- ----

Before a 
ardy he has to 
i nformation, a 
671; 105 s. w. 

rson charged with a crime can be in jeop­
e put on trial on a valid indic tment or 
in State v . Webster, 206 Mo . 558, 1. e . 
0~ the Court said: 

"· '! er son .!!. ~ l esal Jeopardy 
when e is out uron trial , before 
~ co t 2£ eo!pe ent Jur isdiction, 
un~n indictment or information which 
Ts-;9 ficient n:fo~ and substance 
tO 8 taln a eonv mon,-aDd a J!!:% 
his en cb&rsed with hia~lTverance. 
lnd ury i s sa idtO be t bus chArged 
when hey have been iml)&neled aad 
swo • The defendant t hen becomes 
entlt ed to a verdict which shall 

tute a bar to a new prosecution; 
and cannot be deprived of this bar 
by a olle prose.glti entered b'J the pro­
secuti ng offi cer against his will, or 
by a iscbarge ot the jur7 and . cont in­
uanc of the cause.' • 

The term 
Qd punishment 
lature has pro 
ia absent in p 
Court exceed ! 
yoll(i its conat 
complete absen 
Court trying t 
to try the mis 
i• limited 1n 
Court cannot e 
ita own selt-e 
llanning, 68 s . 

jeopardy" signifies the danger of eonvict~on 
or crillle UDder a procedure which the Legfa­

ided and and where that danger of conviction 
ported Court proceeding, as where a Justice 
its Jurisdiction has made Court orders be­
utional or statutory power, there is a 

e of anJ danger of a legal conviction. The 
cause must not only have Jurisdiction 

emeanor, but being a Court whose jurisdiction 
cesaar7 procedure of trying the cause, said 
eed ita jurisdiction and try the cause under 
lved procedure . As was said in State v. 
• ~4lJ 168 Mo . 418, 1 . e . 4271 



~on. G. R. Bre denstein - 7- June 27, 1936. 

•The 
dang 
whie 
pros 
diet 
jury 
try 
ered 

te~ 'jeopardy' signifies the 
r of conviction and punishment 
the defendant in a cri•inal 

cution incurs when a valid in­
ent has been found and a petit 
has been impanel ed and sworn to 
he case and a true verdict rend• .. 

50 Corpus Juris. page 672, Section 32 provides in part: 

nly question involved on an ap-
tion t or a writ of prohibition 
strain a lower court from pro-

cee ng with a criminal trial ia 
whet er or not the court baa juris-
diet on to determine the matter be-
fore it and of the person of accused. " 

• 
CONCLUSI ON. 

the opinion that under the facts stated in 
o Trial Justice of the Peace has exceeded 
isdiction by going beyond his conatitution­
y powers . We are ot the opinion t hat the 
orney can enter a "Bolle Prosequi" to the 

We ar e of 
yC>ur r equest t 
hla general j 
al and statuto 
Prosecuting At 
c.,mpla1nt f i l e 
ease anew in 
said m1ademean 
imposed aDd eo 
AttorneJ's Int 
Justice of the 
tut ional right 
p~oseeut ed for 
inasmuch as he 
t~e Proseeuti 
1n the cause , 
t1on ov er the 
dict ion to try 
the Peace juris 
t d try him in 
method. 

in the Just ice Court and can a tart the 
Court baYing general jurisdiction over 

r. t e are of t he opinion that any fine 
lected, not supported by t he Prosecuting 
mat1on, would be a void order or the 
eaee, and that a defendant has no eonati­

to elai• former jeopar dy when legall7 
he c rime alleged to hav e been committed, 

s never, as yet, been 1n jeopardy. Since 
Attorney has never ftiled an Information 

Court. as yet , has taken legal jur1sd1e-
rson of this defendant . General juria­

sdemeanora does not giv~ the Justice ot 
iction over the perso~ of this defendant 
7 other method than by t he statutory 

There can e no question but what •prohibition• will 
lie to prohibit t he Justice of t he Peace from .aking an 
order fining a efendant in a misdemeanor case where the 
Just ice bas no uriadict ion over the person of the defend­
adt . Such a wr t is issuable from aDJ superior Court to 
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y inferior C urt . The Supreme Court, the Court of 
peals , or th Circuit Court, in their discretion, 
uld issue au h a writ . We will not assume that the 
rcuit Court s biased and prejudiced,aa suggested, 

1 the f ace of t he legal presumption that a public 
officer will d hie duty. 

APPROVED: 

Respectrully submitted 

WM. ORR SAWYERS 
Assistant Attorney General. 

r. 
General . 


