JUSTICES OF THE PEACE--CRIMINAL LAW: A Justice oi the Peace
in a misdemeanor has no jurisdiction to impose a fine with-
out an information on file. Fine imposed by a Justice of
the Peace beyond his jurisdiction does not place the de-

fendant in Jeopardy.

June 27, 1935.

N |

Honorable Ge. HKe Breidenstein
Prosecuting Attorney

Clark County
Kahoka, Missouni

FILE]
/Y

Your request for an opinion dated June 14, 1935, is
as follows: |

Dear Sir:

X hﬁvo an opinion of your office
under) date of March 19, 1935, to the
effedt *hat a Justice of the Peace
does not have suthority to try a
defendant, nor to fine him or come
mit him to jail without an informa-
tion having first been previously
filed by the Prosecuting Attorney of
the County.

"I would like at this time to have
your opiniorn on the following: A
ppears at a public gathering
runken and intoxicated cone
and proceeds to disturdb the
of the gathering by swearing
decent conversation. Upon
ng sober the next day and
ing hls offense he goes be-
Justice of the Peace at the
tion of 2 deputy sheriff who
a complaint against hime The
e of the peace does not wait
e Prosecuting Attorney to file
ormation but the Justice
head and fines the defendant
llar and costs, remitting the
There 1= an understanding
n the defendant, the Justice
e Leputy sheriff that the
will not te collected and the
ant pleads guilty to the
paying the one dollar fine,
ng that the Prosecuting Attor-
11 be barred from filing
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charges ageinst him under the theory
that he cannot bte punished twice for
the same offense. If this view of
the law is followed Justice 1s de=-
feate¢d for the payment of one dollar
1s not & sufficient punishment for

the ¢offense committed.

"I would 1like to ask if in the opine
ion ¢of your department the Prosecut
ing Attorney may go ahead and file

his ormation charging the defendant
with an offense before another Justice
and proceed to try the cause, even
tho the defendant has peid a

r fine assessed by & justice be-

whom no Information has been

e I am of the opinion that he

t barred by such action of the
Justice but would 1like to

the opinion of your departmente.

I would like to ask what can

ne to prevemt this justice of
eace from assessing a fine upon
of guilty to a complaint where
ormation has been fllede Wm1ld
it of prohibition"™ 1ie? 1If so
it be po:ssible to have this
writ |1ssued out of a higher court
than |the Circuit Court? If the
Prosecuting Attorney feels that the
Circuit Judge is extremely biased

and pre judiced in favor of the Jus-
tice of the Peace, could he be dise
qualified from passing on the appli-
cation for the writ and another judge
act his stead? If the Circuit
Judge upon application refuses to
grant the Writ is there an Appeal
from his decision?®

It 1s necqssary that an informetion be filed in the
above facts which you presente

In the case of State v. Barrett, 44 S. w. (24) 76, le.
ce. 78 the Court said:
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"It 4

dict
of t

In the case of State ve Stegall, 318 Mo. 643, 1l. co

6'47; 300 S. W,

s necessary for the informetion

on of the court over the person
e defendant.

to bi filed in order to confer juris-

714, the Court said:

"IThere being as a rule no presump=

tion
of =&

in favor of the jurisdiction
Justice,it should eppear affirm-

atively upon the fece of the record
of his proceedings that he had
Jurisdiction of the parties and the
sub ject-matter.”

Any Justice of the Peace within the township where
the offense was committed can enteréain original concur-
rent jurisdiction with the Cirecuit Court over Informetions
charging misdemeanors..

In the cage of State v. Alford, 142 Mo. App. 412,

l. c. 415; 127

"We

stat
Gran
this
in o

S. %. 109, the Court said:

ad occasion to pass on this
te in State of Missouri ve
Sexton, at the last term of
court, and we there held that
der to give Jurisdiction in a

misdemeanor prosecuted before a
Justice of the peasce, that the pro-
secution must be instituted before

some
town
offe
gene
peac
the
that
tion
the
The
say
mi sd
and
sive

Justice of the peace in the
hip where it is claimed the
e was committed. It is a
al rule that the justice of the
has only such jurisdiction as
tatute confers upon him, and
the facts giving such jurisdice
must affirmatively appear on
ace of the proceeding. # # # &
gislature has the right to
n what jurisdiction statutory
meanors shall be prosecuted,
0 make that jJurisdietion exclu=-
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The only way that a prosecution for a misdemeanor
can be legally maintained before a Justice of the
Peace 18 by tha filing of an Information by the Prosecut-

ing Attorney, otherwise it is legally maintained by in-
dictment of & Grand Jury returned to the Circuit Courte.
The Statutory Information is a pleading which the Legils-
lature has provided in addition to the older method of
prosecuting on 1nd1ctnent.

Section 3415 Re Se Moe 1929 provides as follows:

"Prosecutions before justices of the
peace for misdemeanors shall be by
Information, which shall set forth
the offense in plain and coneise

la ge, with the name of the per-
son or persons charged therewith:
Provided, that if the name of any

suc erson is unknown, such fact

may be stated in the information,

and he may be charged under any
fict:Eiou- name; and when any person
has setual knowledge that an offense
has en committed that may be pro-
secuted by information, he may make
complpint, verified by his oath or
affirmation, before any officer
authorized to administer ocaths, set-
ting forth the offense &s provided

by this section, and file same with
the justice of the peace having jur-
isdiction of the offense, or deliver
Xame the prosecuting attorney;

and enever the prosecuting attore
ney heas knowle dge, information or
beliog that an offense has been come
mitte({l, cognizable by a justice of
the peace in his county, or shall

be informed thereof by complaint

made and delivered to him as aforesaid,
he shall forthwith file an information
with justice having Jurisdietion &r
the offense, foundad upon or accompanfied
by au%h complaint.”

In the case¢ of State Ve Powell 44 Mo. App. 21, 1. c.
24, the Court seid:
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|
"When the complaint was filed by
Haseltine, the justice had author-
ity to issue a warrent for Powell's
arrest (sec. 4332), but he could
not be placed on trial, nelther
could it be said that there was a
prosecution against him, until there
was informetion filed by the
proper officer."

In the case of State v. Remsberger, 106 No. 135,
le. co 137, the Court said:

"Judge Ellison, after reviewing the
law 48 to the nature and attributes
of an information, and the method of
its esentation to the court, adds:
'From these considerations, it would
be clear to the legel mind that a
common-law information is one that is
intrysted sclely to the discretion
of o state attorney to be given or
withheld at his will, unhampered by
statutory restraint, and, as the case
in some respects presents a constitu-
tional question, it becomes, under
our conclusion herein, of gre&t pub-
lic importence, that the opinion of
the supreme court should be taken.' ®

It is true that a man cannot be put twice in jeopardy
for the same offfense, and Article II, Section 23, of the
Mi=souri Constitution provides:

|

"That no person shell be compelled
to testify against himself in a
criminal cause, nor shall any person,

after b eing once acquitt by a ju

[n, for §¥o same o?%oi*o- ’
in ppardy of life g{hIIBQrE b
if the jury to which the question

of hig guilt or innocence is submitted
fail to render a verdict, the court
before which the trial is had may, in
its discretion, discharge the jury
and commit or bail the prisoner for
trial at the next term of court, or,
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if the state of business will permit,
at the same term; and if judgment be
arrested after a verdict of guilty
on a fefective indictment, or if
Judgment on a verdiet of guilty be
reversed for error in law, nothing
contained shall prevent a2 new
the soner proper in=-
nt, or according to correct

s of law.

Before a person charged with a crime can be in jeop-
ardy he has to be put on trial on a valid indictment or
information, and in State v. Webster, 206 Mo. 558, 1. ce.
571; 1056 S. W. 705 the Court said:

" 'A person is in le
when he 1s put u

a co of co ent
qug!indfsfneng or information which

in form and su ttnnc

e tain a ¢ onviction, & 1T

charged with his deliveran
e Lo shirpe SIIR ple Tellvemances
when they have been impaneled and
SWOrne. e defendant then becomes
entitled to a verdiet which shall
constitute a bar to a new prosecution;
and cannot be deprived of this bar
by a polle prosequ entered by the pro-
secutiing officer against his will, or

by a discharge of the jury and contine-
uance of the cause.'’

The term "jeopardy" signifies the danger of conviction
and punishment for crime under a procedure which t he Legis-
lature has provided and and where that danger of conviction
is absent in purported Court proceeding, as where a Justice
Court exceeding its jurisdiction has made Court orders be-
yond its const tional or statutory power, there is a
complete absence of eny danger of a legal convictione. The
Court trying tqn cause must not only have jurisdiction
to try the misdemeanor, but being a Court whose jurisdiction
is limited in necessary procedure of trying the cause, said
Court cannot exceed its Jjurisdietion and try the cause under
its own self-evolved procedure. As was said in State ve
Manning, 68 s.‘F. 341; 168 Mo. 418, l. ce. 4273
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"The term ' jeopardy' signifies the
denger of conviction and punishment
which the defendant im a criminal
prosecution incurs when a valid in-
dictment has been found and a petit
jury has been impaneled and sworn to
try he casc and a true verdiect rend-
eredT

50 Corpus | Juris, page 672, Section 32 provides in part:

"'he only question involved on an ap=-
plication for a writ of prohibition

to restrain a lower court from pro-
ceeding with a eriminal trial is
whether or not the court has juris-
diction to determine the matter be-
fore it and of the person of accused."

CONCLUSION.

We are of the opinion that under the facts stated in
your request the Trial Justice of the Peace has exceeded
his general jurisdiction by golng beyond his constitution-
al and statutony powers. We are of the cpinion that the
Prosecuting Attorney can enter a "Nolle Prosequi™ to the
complaint flled in the Justice Court and can s tart the
case anew in Court having general jurisdiction over
said misdemeanore. %e are of the opinion that any fine
imposed and collected, not supported by the Prosecuting
Attorney's Information, would be a void order of the
Justice of the Peace, and that a defendant has no consti-
tutional right to claim former jeopardy when legally
prosecuted for the erime alleged to have been committed,
inasmuch as he s never, as yeot, been in jeopardy. Since
the Prosecuting Attorney has never fliled an Information
in the cause, Court, as yet, has teken legal jurisdic-
tion over the person of this defendant. General juris-
diction to try misdemesnors does not give the Justice of
the Peace jurisfiiction over the persom of this defendant

to try him in any other method than by the statutory
methode

|
There can be no gquestion but what "prohibition" will
lie to prohibit| the Justice of the Peace from making an
order fining a defendant in a misdemeanor case where the
Justice has no jJjurisdiction over the person of the d efend-
ant. Such a trEt is issuable from any superior Court to
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any inferior Court. The Supreme Court, the Court of
Appeals, or the Circuit Court, in their discretion,
could issue such a writ. We will not assume that the
Circuit Court fs biassed and prejudiced,as suggested,

in the face of |the legal presumption that & publie
officer will dd| his duty.

Reapectfully submitted

Whe ORR SAWYERS
Assistant Attorney General.

APPROVED:

- ‘T - Jre
(Aeting) Attorney General.
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