
CITIES, TOWNS AND VILLAGES : 

' r. J . c. Breshears, 
Commiss ioner of A~riculture, 
Jefferco Cit~r , . iroour i. 

Dear Sir : 

Under statute, cities, towns and 
villages are expressly prohibited 
from exacting license , taxes or 
fees from any farmer for the sale 
of pro_duce raised by him when 
sold from his wagon, 

SeJte ber 30 , 1033 • .----------

JO.J 

:1e are ack11o~ledn;inP' receint of vour letter i n t1'1ich 
you inquire aa follows : 

11 The C'Uestion bobs up, f r om time t o ti1.e , "lS to the 
constitutional right of the far-ler i n iscouri to 
•,a.rket or neddle the n roducts of hio f~:r?t or 'a:rd.en. 
Her e""i th are references to t 'lis C"Ueatlon , as to 
i~souri and one o t her St a~e . Enclosed is an old 
i asouri ruling , .but we de s ire the opinion o~ our 

own nresent lec;al t>ut'~ority , t1e office of Attorney 
C.ener al Roy ! C~ ittric~, instead of ~uoting a prode
ceasor . 

In S 1"~ort , hat are the rir-·h ta of the isc uri 
producer of far~ ~roducts and livestock , as to rr-ar 
kotinf"" or nedd.l inr~ sa.rte? 

T}, i s i!l not a rush i"lquiry, and it ny r;ive "fa.y to 
quest L ono of e'Ue r~ency c~uuncter, ten".:>oraril y, 
t hanl' i ng you in advance . He need to hc.ve t h ic on 
file , and may on occas ion g ive it credited ~ublicity , 
i n c ese your office does l"Ot make it publ i c . n 

Section 7179 , R. S. o . 1929, p rovi es as follo~ : 

"Po inco~orated city , to~ or village in thio ~ t ?te 
oha.ll have nower to l ev y or collect any tr\X, license 
or fees fror. any fnr~er , or pro~cer or pro~cers , 
f or t he sale of pro~uce r~ised by h~, ~pr or them, 
... he n sold f r om h is, her or t 'leir a.gon , cart or 
ve'1 icl e , or fro!n any 'r)er oon or '""e r sons i Tl t'le e ....,l oy 
of such farmer or nroducer in any such citv , to~ 
or vi l l 'lge . 11 

The ~ord "prodlce" has been defi,ed in the case of City 
of uigbee v . mrgin , 197 . A. 68~ , G83 , to mean ?0 follo-s: 

"The or d ' pr onuce ' ay have a V!:!.riety of i'ea.ninge 
dependeit u·on t~e con,ect:on i n whicb it is uoed . 
In reference to the produce of a fe r~er t he court 

'/ 
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of apueals of the District of Columbia said : 

' But ._ e common parl.., c"" of the county, and the com"'on 
practice of t he countrJ, has been to consider al l those 
t h i n s fts farming products or agricultural ~~oducts 
which 1nn the ,itus of t hei r production ujon the far~, 
and ~tich were brought into condition for t~e uses of 
society '::J'] the labor of those e 1gaged in agric 11 t ur al 
purcuitn , as contra-distinr~ichcd f r om manufacturing 
or other in atrial pursu its . ' " 

The above def inition of "produce• includes nll oorto of 
gr ain, vegetables and .,eat s . It ic il"material .1ether t he 
!'l'leat be in thP. :t'orm of unbu tohered o'tock, or l'me ther it be 
butcher ed and ready for s~l e to the c~noumer . In t he cace 
of City of Hi gbee Y. Bur g in above, t~e City of St . Louis 
sough t to collect a licenoe t x f r om the defendant for rell i ng 
~eat within the ci t y limits . The cou rt at paee 684 say~ : 

''While the distinct ion be t we en r icul tural :mrsu1 ts 
and t hose of an '-' rtisan or manufacturer ls not an 
eaoy one in all cases, -e cannot see Why t he kil ing 
and dressing b the farmer of fresh meat r aised by 
h im can be an.id t o be any mo re t he or k of a manufact
ure r or ""'1 ar t 1sa.n, t han the kil · ing and dTeesi ng of 
poultry. The ~aising, kil " ing and dressing of t he 
lat t er nns bec ome one of the greatest industries of 
agr i cultur al America . If instead of cel l ing the 
sru1sage ~~d spare-ribs of t he hogs defe~d~nt had sol ~ 
the lard rendered fro t he ir fat, could i t be s a id 
t hat t he lar d aa not 'farm produce? ' Or would it do 
to say t hat hen a far mer is m~' ing his butter and 
c•eese he is e ngaged in the cre~ery b~c i,eso? e 
t i n.'lt not . Simil?..r cornparioonn coul d be t..ade ad 
1nf ini tu~. nhat ever mi gh t ~ave been oaid in the 
beginning as to the farrner being engaged in t he uursui t 
of al:lllgh tering, s l--ughter house operation or meat 
pac'~ ing, hen he b'~tchered stock r aised on h io farm, 
sue~ ~s the hogs i nvolved in t hi s case, t he ueagee and 
prl' ctiees of generations on American farms has in t hi e 
day '1:.tde such a p ractice one of agriCLll ture or far ming. " 

''ue are unable to see how 1 t can be said that freoh !1\e ts 
ao not come oithin the definition of agricultur al roruce as 
that term i s used in Section 1El282 of the statu teo ·'' 

Under Section 7179, c;uote:i above , no city, to n or village 
ca~ levy or collect any license fees or tax f r om any far mer 
or pr.,ducer. That Sect ion ia a ;>ro ."l i bi tio"l by t~e t a te of 
·~i r-souri to all cities, t owns and vill ages . I, t. J.ouie v. 
Be rnard, 249 -~o . 51, 1 . c . 56, the court oays: 

"We t hi nk i t is per fectly clear t hat t '"e plaintiff c i t y 
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cannot by ordinance ~u t"lorize the doi•.g of any ac t 
which the gener al laws of t~e State h1ve ~rob ibited; and 
where tne Ptatutes of the St ate exDre~GlY res trict or 
limit t1e po~er of a city to legislate upon a g iven 
subject, sucb city can~ot legal l y overstep the boundariec 
rnar,·ed out for it by the General .Assembly. " 

By reaso1 of the foregoing decision , nu city , to-.m or 
v i l lage or isuouri ohal.l oe able to lev y or collec t :-ny tax , 
1 ice"lse or fees from any far er or pr"duce r f or t'1e s~ e of 
~roduce r~iaecr by him so long as ~ection 7179, R. s. o . 19 29, 
is unon the statute books . ~unioipal cor~or~t ions c~~ only 
exact fees and license nhe re their c 1~ rter exrres~ly provides . 
;hile -,e c tion 7179 i s in existence it is a part of t he muni-
cipal charter of every city , town and vil lage . The s 1t1ation 
t hus existin~ is, theref ore , t1at the charter of every citv , 
to1fn and vil lage of t h is tate oont:lins an er)recsed prohibi 
tion agai nst levy in~ or collecti~r. ~~ch tax. 

·e "lave c ertain statutes #!U t hor izing the exaction of 
l ice ""~se fC"es from peddlers. A far. er, however, in f'ell1n0 11is 
own rroduce is not n peddler . In St. Louie v . 'eyer , 185 :o. 
583 , the question wao n..1et 1er or not t he far"' .er 7as a .,eo 'ler 
in selling p roduce f r om h i s farm. Tlte court, in denving t h. t 
the farmer is a ~eddler, at page 599 says : 

HThe facts upon whic h t h i·s c ase wQ.3 tried conce~ed t hat 
the def endant was a farmer, residing in St . Lo~in County, 
and tnat he simply loaded his wo.go11 rl th prodUcts from 
his farm, and took them into the city of St . Louis for 
Sale; th~t in diS JOSing of h iS p r oducts, he went from 
place to Place a- .onp, t he inhabit ant s of the city , offer
ing the . for sale and sel ling t hem. 

It will oe observed t hat sect ion Z097 or ordina1oe 19703 
is n irec ted against ~ersons ;t'lo ca1·y on t .1e b·.Js.:..:1ess of 
a peddler or hawker; in other wor ds, a lice 1se must be 
Obtai"'led by those persons 'fhO e ~:-;ar,e in +,"\e busineOG or 
peddling or hawking . In order to subject the defendant 
to the ~enalties impoaed by t'1e ordina ce, it nust be 
rna 1i fest that his business T'as that of e ;>e r, ' l er or 
ha ker. Th in proposition is c i .1ply narroued do"7n to the 
~uest ion : ··fao the defe:Jda"'lt "! peddler or ha't'l'' er, -i thin 
t \e common tmd t'tell - understo.,d ""ignification of t ~...ose 
ter:ts? ~. e have rea.chclll t '1e conclusion t~...f' t he vrao not . 
The agr eed statementa of f acts u·Jon which thic C'1Use 
was oub ·i tted to the trial court leave!l ·10 doubt as to 
t he c .aracter of bus iness i!l which defendant was engaged . 
It ~ao t hat of a fnrmer , nnd t he mere fact t hat he went f r om 
nloce to ~12ce , si~l?r t o th t of ryendler or hawker, to 
dis~ose of the frui ts of i s busi~ess, by no means io 
suffic i ent t o ~arrant the adding t o 1is name as farmer 
t~at of peddler or hawker . The diSQOaition of the p ro
d'..lcts of hi s farr.1 in the r,anner indicated by t he facts 
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in evidence ~st be treated ae a ~ere i ncident to ; ic 
business of f n. rmin~ . The ctatute reco nizec t~ic die
tinct~on. ·' 

e do not mean , .10 ever, t o g ive t he opinion t 1at evr?rv 
seller of produce is a far~ter . If an individual. cella pro ~ 1ce 
w ich he hi::neelf hac not p r otnc,. ' , he may t hereby beoo e u. 
erchant ~nd be subj ect to 1 ice c-e, tnzes and fees . 'or do 

we t ~in it is necessarv t h t t he fnr rner r aioe h.:.c 1 ive 
stoc: fro m birth in order t hat he may coMe crith in t c protec
tion o~ t e etptute exemuting hi m from taxat ion . Tie may 
buy stoc ~rom another and add t o itc value by feed1~g and 
c~rin 1 :for it, and then hen ready for "lrl~et r.ay bu tc~er 
it and in 11el l ing the ment re.,ul ting t "lercfrom, he is ·:7i thin 
t he ""~rotecti on of the statute. lc is no 1 "O" a f ar ii'er bec :1use 
1e ~c~irec pro ce and in ~ e ,i n ~ ~ f~ adds to the ir 
v lue ~nd sells the finished product . Ro~ever, if he ia in 
fact a butcher or conducts other ~ ~lness not cxc pted ~~ er 
t 1e statute, t h mere f:-ct t at he lives u,on the farm T.'Ould 
not exemot hi m from PUch tax. e have cal led your attention 
to these suggestions bec~1se before the individual c an be 
exe p t ed under Sect ion 7179 he must be in fact a far rner en
ga_refi in t he f arrni. ng induatry e generally un erctood s.nd 
acce"'ted. He cannot by the mere fact t ha t he .resideo u on a. 
far br ing h i mself t'llthin the favored class, if i n fac t he iE 
C""rrying on the ·businesE of a pe dler or hawke r, butcher , ~ tc . 

It io t herefore the opinion of t~ ic Denn~t ~nt t a t 
a f a r er c nnot be taxed as a peddler or haw~ter ; t h t if t he 
f ar~er i~ ctually engaaed in the bJsiness or r~r ing sc is 
gener~ly understood and ~cceptcd, t hat under Section 7179 ~hove, 
he may not be required by any city, toun or vil lage to pay 
a l ice""'se tax or fee for the s~le of Produce raised by J; i ... 
i7hen sold from hia or her wagon or cP.rt . Your oues t · on io 
gener tl -md e believe the foregoing full v anerrers 1 t . If, 

oweve:r, particular cltuation shoul arise involvincr t . ie 
auestion, r.e chculd be ple~se to ans e r t he particular 
auestion i nvolved. 

Ver~r truly yours , 

APPROVED : 

Attorney Gener~: . 

F• "T ' . . ) 


