
ST. LOUIS Cv\JifY--Salaries of Connty J udgeJ , cl erks and prosec..u.ti ng 
•ttorneys--how determlned . 

I I 

F I LED 

/J 
fi~n . f,!_llie.o H. Bray, 
County Counselor, 
St . Louis County , 
Cliiy';on, a !ssouri . 

Dear Sir: 

e receiT d your letter of J-.m 14th, l93i': requesting on opinion 
from this Office u pon the subject or salary to certain to1 nty 
OfficJ:als in your county . rour request is a s foll O\l!S & 

"A question has arisen in s• . Lou1 ~ County as 
to the popule t ion or this County . Ouln~ to the 
tact that the Y&rious officers in the County 
are no~ cont~~d!ng th t they ar entitled to 
salaries ti ch apply to Countie~ of J , 000 
inhabitcnts . 

The Section under whi ch t hey ~re bastng their 
claim 1: Section ll8J8 of th~ R~v!wed btatutas 
of 19~9, ~d Section 1178 • ln tne 1928 Pres1-
dcnt1 ~1 jlect1an tbe. e a s a tot 1 vote c s t 
of 76,7i ~ 1n this C~unty , and in c ~ordance 
t~ th~ ·cth~d prcT!ded i n Sect! 1 117 G the 
~opulat1on of St . Loul County fo r thu purpose 
of fixing the classification of said County 
for s&ltu·y purposes a s 38;" _, 665. • 

In pcs sing upon this matte~ 1t ~11 be necessar y t o dra a di~
t1nc t1on bet ·egn tho er roet t o b given to a generol law, and a 
s p cial la\' • J..n State v . lmhoff 1 i..?..S • • . l . c . 1 25 , the ~upreme 
Court i n an op1nion by Judg alker, I ' :!d: 

"We hove ss id , not ·once, but a nu b~r or tlmcs. 
thot w.l-tere the e c.rr- trro acts , anc the proY1 ~1~ns 
of one has specinl &ltJP11cntl on t.o a P' r tic•1 i a ,. 
subJecc and the otht:J' 1! general i n its tern, 
and 1 t s standing alon£ VJOl.A lrl include the s ~c 
matter end tw~s conflict 1th th~ s~ecial ac t , 
the:n the l c t tr :·ust. be <.:onst I'll CO ns acceptr-d 
out of the prov1~1 na of t he general ac t , and 
hence n~t sff~ct~~ by th . cna_tment of the 
latte r . • 

At t he o•1t:et, the1· is c11r ctl.v inYclTL.>d i n th is question , e c t · en 
l ~ , Article 9 of the Constitution of •1ssour1 h1ch rends a s fcllo sa 
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athe General AssG~blf shall , by la~ uniform in 
1ts operation, prcVide f or and r egulate the f ees 
of all co·unty officeL· s ana fo .. t hi s purpose may 
classify the counties by popul ation .• 

As what is meant by the t~rm "fees" a s contained in the abo·rc 
constitutional proTision, t he courts of ... hiJ St a te do not scLc 
t o i }P l n hal n..on1 . lL State ex rel. v . PatteJ·son, 1~2 J.pp. 264, 
a manaamus suit was brought t o recover for the services r ender ed 
by a special prosecutirl.g attorney fo-r Jackso11 Count y. The prose
cuting attomey for Jackson County at t hat time C5 paid a sal&,:y. 
The statute proTided that p~rsons ap; ointed aa ~pecial prosecuting 
attorneys sho 11ld possess the same power and r ece.t ve ~ ~ ~ 
as the prosecuting attorney rece iTed. The Court held t~~t as 
the prosecuting atvorney received a sal ~ry, and t~is statute re
ferred to fees, and that such salary did not mean fe~s, tha t the 
special prosecuting attorney wo ld not be entitled to any compen
s ation. The Xaneas City Cot1rt of Appeals in t 11s case , l . c . 268 
saidt 

•But relator argues that the t~rm ' f ees' in 
section 1014 should be defined to mean the 
salary of the prosecuting attorney in coun
ties where the law gives him no ot~er coopen
sation than a salary . This section appears 
in the Article of the Statutes relating to 
'Cir cuit and Prosecuti ng Attorneys' a~d we 
think it su.ff'iciently discloses the legisla
tive intent that its provisions shoul d apply 
only to those countie~ ment lonod i a section 
1005 and that, even where appli cable , it does 
not authorize the payment of any salary to 
the special prosecutor. " 

However, in a aore recent ease, State ex r el . O ' ~onnor v. niedel 
et al . 46 8 . u. ( 2d) 1311 the Supreme Court sai d that t~is c~~sti
tutional prort si on 'tees• was broad enough to include tb .? tena 
•salary•. 

At the outset ther e appeared to be three separate statute s under 
which a circuit clerk may be paid in the State of ~s•ouri , namely 
Section 11786, 11820 and 11833, R. s . 1929 . le shall take t hem 
up in their order . 

Section 11786 applies to countie s having a popul ation of l ess than 
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300.000. I t nrovi ue s : 

•For the pu.~.·pose of 'this s ect · "':1 t l:e ~,~,,1 t ion of :my 
count~ shal l be dete~~ ned Uf mu~ti ~lying by five t he 
tot al number or vote s e a s t 1n such co•nty ~t t he l ast 
pr esi dential elect ion prur to the time of' s .1ch d~ter
'!linat i on . u 

The vote cas't L1 t l1e pr2sidential ~~lection i n your County i s given 
by you at over 76 , 000 . T'~is woul d make t he po 1ul ation of yoar 
County over 500 , 000 and t her efot·e l=>ect i on 1178 6 wou.ld be i nav Jlicabl e . 

Section 11820 is a Dart of Art icle 2 , Chapter 84, n . S. 1S29 . Thi$ 
Sect i on app~i es onl y to counLi e & having a popula tion of ~:J, ~"'~ ~r 
morP. The po;mla t i on under t his Scc-ci ...,n i s d':!ter minea b t he p .L·o 
vi s i on in Se et i onll811, which ~E ads a s fol ows l 

• For the pu r pose of A'!"t1 cl "s ·~ -;.nc, 3 of thi s C;hapt~r 
t he popul at i on of any county shall be det ermined by 
multi pl ying by three and one- hal f the t ot :i mH!lber 
of vot e s cast 1n such county at t he l~s t presidential 
~lection pr i or to t h e time of such deter~in~ t!~~.• 

When the vot e ot your count.y is ~ti plied by t hr e e and one- half , the 
population of you r county i s l ess t han ~00 ,000 and the provisi ons 
of Section 11820 are t heref or e inapplicabl e . In tb1o connection i t 
may be urged t ha t Section 11808 wC~uld apply so t hat t he po ;>ule tion 
of your county wo~d be det ermined bj mult i ol ying by f ive the vote s 
ca s t at the last general el ecti vn i n yo11r cotm t y . Bowever , Sect ion 
11800 i s a gener al sta t ute appl i cabl e t o all ot f1cc•rs, whil e Secti on 
11811 1s a s pecial statut e appl icabl e only t o cler ks of cour t s . 
Onder such e1rcuastances , as heretofore pointed ou t , th~ special 
s t atut e controls when its pr ovisi ons ar e in confl i ct wi th the general 
st a tute. 

Section lla 33 R. B. 1929 appl ies t o all countie s i n this b t a t c whi ch 
now contain or may h ~reafter contain a popul ation o1 150, 010 and less 
t han 5001 00 J inhabitants. This Se ction i s a par t of Ar ticl e s , of 
Chapt er 8 4. The populati on under t hi s Secti on is det ermi n ed by 
t he s pecial provisi ons contai n ed in Sect i on 11~11, heref ofor e set 
ou t 1n f ull, namel y, that t he populat ion is to be de termined by mul
t ipl y ing t he t otal number of votes ca s t i n t he la~t pr e sident ial elec
tion by t hree and one-half . Theref or e t he only provisi on made in 
either Ar t i cle 2 or Article 8, Cha pt er 8 4, h . s. 1929, th~'t f i xe s 
t he s alary of the count y cler k anc. c i rcuit cler k 1n yout· count y is 
Secti on ll8Z3 as amended by t he J.aws of 1931, p . 323. 

It is t her efor e tho opini on of this of f i ce that t he count y cle r k 
and circu i t clerk of your county ar ~ to be paid unde r t he provisions 
of Section 11833, upon a population ba si s al de, erminea by t he pro
Tisions of Sect ~ on 1~811. It .. Y be urged t hat the proTisi on s of 
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Seetion 11811 R. s. 1929 r ef ers and ap;Jlies onl y to clerks that 
are paid u 9on a f ee basis, and that such Section fi xes the amount 
or fees that they may r etaia , and for t ni s r eason that the m~thod 
ot determtning the !)opulatio.u. as set out in that Sectio. , would 
not apply to and cOI.ltrol the pro Vision of Sncti.;n 11833, as amended 
by t he Laws of 1931 , p. 323, for the reason tha t one Se ction r eferw 
to f eas , and t he other Section refer~ to sal ary . 

Ho vr:. V(:':t , it Y.as saia 1n E;tate €X rcl . v . niedel , su; ra, that i n 
t he l•eginning en offi cer may be ptid or: th e f ee basi s, but that when 
he r eceives t he muimum amount of fees that is allol.ed him by la '· ~ 
t hrt such i pso. f a c to beco~es a s ale:y . c ~uc te ! r oT. t~hat c~se , 
l . c . 133. 

n?ractice.l l y all count7 of'ficcrs ( Tlith tihom alon.~ 
t he constitutional prov1 ~1on ;·a t d~~ing) , ere 
compensated b: f ee s , but , ~h~n s lj!t!.it nas !-·l ac!.>d 
on the amo~nt of r ees Ln of ficar might r etain, 
that maximum 'tlas re~arded CJ.S h i s sn1<:-ry, and 
therefor t , ia a gen~tic sa~se, the r.ord ' f~ee ' 
implied compensation or salcry , si~ce it was the 
source of these.n 

Pr ior to the decision i n O' Connor v. -lied€1 1 eu :-~ra,. t~c term "fees • 
did not 1ncltl4e salary • and the above provision of S t- ction 11811 .n . 
s. 1929 would have been inap)l.i~:.ble t o determine the population 
f or the purpose of p~ying the cle rks, and the general provi sions 
of Section 11808 ~ . ~ . 1929 would hav~ goverr.ed and de~erained t he 
method f or arriving at t he populatlon . Howeve r , since t he 6f ~ onnor 
case, supra, the provisions of Secti.:n 11811 R. S. 1929 govern fo r 
the purpose of determining the popul ation because t i r st , tht.. term 
Rfees" i ncludes salery , m1d se~o~d , the , reVi sions of a special 
statute such as Se ct i on 1181~ , govern over the provi ~1ons of e 
'eneral statute such as 11808. 

In t he O ' Conno~ case, supr a , the Supreme Court scid. t hat t he uni
rormity proYisi~n of the Cor1stitution me&l t that the l aw · ap)11cab1e 
to one county office must be uniform throughout the Stat e . But 
whatever construction may be placed upon the unifcrmitl provi si on 
of the Constitutio~ , 7e call you r att ention to the fac t s t hat under 
Section 11786 , and Section 118~3, and Section 11811 , the Circuit 
Cler ks of this St ate although t hey constitute one class of officers 
a r e paid upon a poklulation basis det ermined by t";o methods, . .c.amel y , 
f ive t imes t he pre s i4ential vote in Section 117qe \~d by t~rae and 
one-half times the presidential vote a s set out i n Se ction 11811. 
Whethel" or not t hese t wo s t.atu t e s viol ~~ te t he uniformi t y provi sion 
of the Constitut ion, and just what the Supr~e Court would say ~hen 
this aatter is p roperly presented~ we v enture n o opinion. 
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Onder t he provisions of Sec t i cn 11314 R. S. 1929, a s amended by 
t he Laws of 1931, p . 301, the salary of the prosecuting a t torney 
is fixe' upon a population determined by the las t Federal census. 
Thus it appears that the population of your county f or the purpose 
of payi ng the cle rks will be fixed at one figure , and for the 
purpose of paying the prosecuting attorney will be fixed at another 
and different figure . This would appear to violate the unifo rmity 
provisi on of the Constitut ion, namel y, Section 12, Article 9 . 
Prior to the O' Connor case, supra, such a situation would hsve 
.violat ed the uniformity provis i on of the Constitu i on. ~te quote 
from State ex rel Suamer s v. Hamil ton, 279 s. • 33, l.c. 36: 

•At t he t hr eshold of this case rel a tor challenges 
t he constitutionality of t he act approved 
Apri l 1 , 1921 (Laws of 1921 , p . 606 and f ol l ow
ing), r elied on as a defense by r espondents in 
t heir r e turn. Secti on 1~ of Ar ticle 3 of our 
pre sent Constitution provides that : 

•the General Assembly shall, by a 
law uniform in its operation , pro
vide for and r egule t e the f ees of 
all county of.ficer s , and f or t hi s 
purpose may classify t he coant ies 
by population.' 

Under the above r equirement , it was the duty of 
the Legislatu1·e t o pas s a law t ha t wvuld regu
late the f eea of all county of ! icers , i ncluding 
circuit clerks, county clerks, pr osecuting 
attorneys, etc., and whic~ should be uni form 
in its operation. The above ~1rovision of t he 
Constitution is r11andat C'ry 1n its t erms, and no 
law shou l d pass ~ster ~hich does not comply 
~th its r equirmnents.• 

The Court at p. 37 further said: 

"Pnssing , but ~~thout deciding, t he question as 
to whether the framer s of t he Constitution con
t emplated, that Section 12 of Ar t icle 9 supra, 
might be carried into effect, by the passage 
of separate and dist inct acts rel ating to each 
county officer in r espect to his salar; , ~ 
we have no hesitat 1nn i n hol ding . tha t differen~ 
lays, if enacted. must be unifO!JI in thei;r OD
eratiQQ. in proyiding for and regulating the 
salaries of county officers.• 

Honever, t he above opinion fro~ the Sumoer s case , doe s not seem to 
haTe been eit her overruled or criticized in t he O'Connor case, aad 
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since the O' Connor case i s the last rord of the Supreme Court we 
feel , until it i s oTerruled, that it should be foll owed. 

The salaries of county judges in 1929 and 1930 in your county were 
t o be det ermined by Section ~588, R. S . 1919 and b) either Section 
10684 li. s. 1919 or 6515 h . S . 1919, deyending upon which of tne 
latter applied t o your county. Secti~n 10684, h . S. 1919 (now 
7892 R. S. 19E9) applies to counties of under 2001 0~0 ~opulation, 
and Section 6515 ~ . s. 1919 (now 7817 h . S. 1~29) ap~+its to 
counties of over ~oo,ooo popula t i on. Section 10684 provided a 
salary of $1 , 200 pe:- year, and Seet.ion 6515 provided fOJ.' salary 
of t3, 500 pe yea r , both statut, s providi,; saleu~1es f or the 
county judge s for act~g a s road overseer~ . 

Under either of the aboTe statu t e! , the po9ulaticn of the county, 
for the purpose or f ixing t he s~la:-ies, \~as t o b ., determi ned, under 
the provisi ons of Section 11016 H. s. 1919 (now 11808 h . s . 1929), 
by mult1~ly1ng b. five th~ bigbe s t nuabex cf votes cast at t he l ast 
preVious general election and t he product the:z·t:of shall be considered 
and held as t he true po~ull't i on of c,uch co~ t y . 

I f t he county as a result of an intervenin6 el ecti on passed from a 
classi fication of less than 2001 000 population, t o a classification 
ot over 200, 000 popul a tion so a s t o increase the P&J of thr county 
judge s a s road overse·r~ from ; 1,200 per year to ~~, 50) per year 
would such an n r ease ~ )lat e the provi~ions of 3ection 8 , Ar t icle 
1 4 of the Constitut i on nhich is as fol_o a: 

•The compensati) \ of f ee s o~ n~ st~L e, co ~ty 
or municipal officer ahal: be li~cre~std during 
his term of offi~e; nor !'hal .... th~o. t enu of any 
office be ext~ded f or ~ lon&~r pe riod than 
t hat for nhich such cf£'!ccr na s elected or ap
pointed.• 

!he ans , e r to the above query is found in the opinion of that late 
l earned and distinguished jurist , Crave~, J ., i n State ex rel . • oss 
v . Hamill on , 260 S . W. 467, l. c . 4€9 . ~ 'otin- from that opinion : 

"The salary, in am~unt, vas f ixed by law as to 
rel a tor' s of f ice in any evro1~ . I f lis county 
wa s nc~ subjected t~ a c~~nJe or ~lass, his 
sal~ry -~~ not CbBnJ nf . I~ hl~ Cv~ty (by a 
decreased populati~n d-~~e1 ~1 ~ lo~er cla~s , 
his salar~ was fix~d, and was rtxeJ before his 
election , although the change 0f clas s might 
give h1a a different amount . So , too , if hi s 
count y incroas~ 1n ~opulation and therebJ 
pass ed t o ~ h1Jher class , the eXisti~g law 
(that i n force at t he time of his eJection) 
fixed f or hia a salary . True it was higher• 
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but it was d~finitcly fixed at the date of 
his election. • 

~uoting rur ~her !roc that decision , l . c . 70: 

nthe salary of each cl&ss was fixed , and as said 
no subsequent la has changed the fixed sal ari es . 
The mere fact t hat a county pa ssed from one class 
to ihe other d~es not oepr tve the b~lder of the 
off ice of the sala ry f ixed by law, and fixed too , 
at a t ime long prior to re1a to~1 s e1ect10n . In 
our judg~~~t &ection £, ! rt1c1e 14 of the Consti
tution does not prcc1'..!de t:. recovery b~' relator. a 

f he amendment by the 1329 Legisl e.ture of' Sccti on. 2536 , n. S. 1313, 
Laws 1929 , p. 151 could n~t ope~utr tc fi~ thr. poy of count y Judges 
t hen in office . In t he first place, this wo1~d be chan~iug the la~ 
during the t erm of' office of' t ht county- ~UC.?as, as r eferreC1 t o in 
the opinion in t he llo w~ cas .... , end ?10 l: ~ be :1 violation of Ar ticle 1~ 
Section 8 of the Consti~ut.::m , fo.· t ":.: r eason thl t the a...aended statute 
1ncrc~sed t he compensstion of the coun ty judges . Furthermor e , the 
Constitution of Missouri , Art icle 6 , Section 3~ has specifically 
prohibited the incr~ase or dioinishing of the compensation paid to 
a judge of a court of raeord dur ing his t erm of' office . 

It i s therefore t h(.. CJ~inicn of t bis off1. ce t hat fir~t , ccunty clerks 
and circuit clerks are peid npcn a po1vlation basi s deteimined by 
Section 11811, unds r th(; compens:.tion . r'-' vided for in becti on 11233 
R. S . 1929; s c.Ccild, thc.t t l:c p:osec1... · ::,~g attorn ~Y 1 ~ pa:!.d upon the 
populati on as cete:.~.:..r.cd b, the la_ t FeacrPl Ce-nsus , und e·· the con
pensation provic..f.d fer iu t~..;d L .. n lJ ::-1~~ li . S . 1 ~£9 ttt~ a~enced by the 
Laws of 1931, t" • 3.Jl ; .::;.I!O. t hird, t he count) jude:& s fer 1Sf9 and 1930 
·er e paid upon a popclt:. ~icn lu.; ~ as provide" fo1 in Section 11016 

R. s. 1919 and ar~ entitled to the comp~.nsation p:rovideci f or under 
Section 6515 K. S. 1919. 

.!?PROVED: 

ROY •cKtttiUCK 
Attorney-General 

FER/llh 

Hespec tf:olly bubwitted, 

FHAN <LI!~ .8. H.P.AGAN , 
!•Sci ~ta "lt 1~ ttornP.y-IJ~n~ral 


