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iER OF DEEDS: ~ 

GE LICENSE: ~ 
Fee tha t recorder o~ deeds may charge f or 
marriaze license - $1.00 _ aPd if he takes 
an aff idavit from a person he may only 
charge 25i f or taking of such . 

. ..arch 26 _ 1935. 

r----
E FILE 0 I 

t.•r . John E . Bohon 
. ecolder of Deeds 
Pet t s C·.mnty 
Seda ia. . Mi ssour1 

Dear Sir: 

T i s is t q a cknowl edge your l ett er as f ollows: 

"I noti~e of l a. te several articles 
in dif~erent newspapers a s t o the 
f ee r~ a Marriage License and would 
l ike td have t he mat t e r made more plain. 
I noti~e an article of the , ssoc ia ted 
Pres s f r om Jefferson City i n which it 
states t ha t you say the maximum fee for 
a marr~age license. inc l uding all a ffi
davits _ could only be ~1 . 50 . I a lso 
have in my po ~ sess1on an vpini on f rom 
your G$partment which was r endered by 
~ankltn &. Rea gan, ~ssistant Attorney 
Genera~, i n which it states . that the 
t ee al;owed for i ssuing and r ecording 
a marr a ge license as provided by 
sta tut is ~1 .00 . and t he tee for 
attach~ng t he certificat e and seal a s 
provid~d by Section 11804 is $ . 50 
rr~king t he l icense when bo t h parties 
are of 

1
lega l a ge ~1 .50 - a nd in ea se 

one of t he applicants is under t he l egal 
age hi s parents a ffi davit i s .50 and 
i n ca s~ bot h a ppl i cants are under the 
l egal ~ge t he ~fidavits giving t heir 
consent are ~· . 50 each - or ~:1 .0<.. . This 
woul d ~ke t hree dirferent prices ror 
licen s~s ~ 1 .50 _ 2 .00 and v2 . 50 . I 
:\now t e statut e provide s a fe.e o{ ~ . 50 
f'or e a. h acknowl edg:eent he takes •. 
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J In your l $tter you ~ tate t hat you are in possession 
of opinion fro~ t his Depart ment. written by ~onorable 
Fra lin '- • Heagam, Assistant Att orney-General, and such 
is e~us1ng confuston , due t o articles 1n dif f erent newspapers . 
ue w 11 again wri~e on t .he subject so that any eonrusion 
whie has arisen ~Y be removed . 

Chapter l t , R. ::> . .t o. 1929 , pertains t o "Marriage 
and rriage Contracts" . and ~ction 2977 provide s t hat , 
" ~re~ious to any marriage in thi s state , a license for t hat 
purppse s 11 be Obtained f rom the officer herein author
i ze~! to issue the same• .and sai d section ~ does awa7 
wi t , c ommon law m4r r 1age s in this state. . 

The Legislature, t hen, bas provided that marriage 
i n t~e State of issouri must be solemnized and i n order for 
one ~o marry in this state a license must be obtained as 
a condition precedent. Section 2978 , R. s . Mo. 1929, pro
videgt hat t he re~order of deeds shall i s sue t he l icense , 
and eetion 2979 ~rovides, "f or which he shall receive a 
f oe t one dollar • t o be pai d for by the person obtaining 
t he ame . • Thus, the f ee for issuing a license is one 
doll • 

h ~~etion 2983 , R. ~ . Mo. 1929 , i n par t provides a s 
roll rwa: 

· ~· ~ ~. and no r ecorder shal l issue 
a license aut horizin3 the marriage 
of any male under the a 0 e of t went y
one years or of an,- f emale under the 
age of eighteen years, except with 
the c o~sent of· hi s or her t a ther. 
mother or guardian, which consent 
shall be given a t the t ime, in writing. 
* * * • !be r ecorder shall sta t e in 
every license whether the parti e s 
appl ying for same , one or either or 
both of them. are of age , or whether 
either or both are minora . and it 
either party is a minor , etc. * * ~.· 

From the abov e t hen 1 t is s een t h a t the d t y ot issu
ing licenses t o ~ry i s imposed upon the recorder and he is 
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res~ic ted as toJhom he shall issue them, i n particular 
a s to t he age of he parties. I n other words , he must 
u se reasonable e e and dili ~ence to ascertain if the 
par es are adults or minora. There i s no provision in 
the otatutee that provrdes bow t he r ecorder shall acertai n 
the acts a s to a ae of the partie s applyi ng tor license. 
Howe er, the sta~tes do penalize him i f he knowingly 
makes a mistake a~ issues a license to one not entitled 
to s me . Thus, tbe practice of ~ny r ecorders, it not 
all, in t he sta t e hl s been to exact an affidavit from the 
persons a ppl yi ng tor license, to the ef f ect that the 
part~e s are s ing le a nd unmarried, or a certai n a ge a.nd 
maj ~;awfully con tJ-act and be joi ned i n marriage . rhe 
ob ta1ning of the a f f i davit is t or t he protecti on of the 
r ecor der . I f the a f tidavi t shows tb t t he per son a ppl7-
1ll6 is under t he age l i mit. then an add! tional affidavit 
must be obtai ned trom t he parent or ouar dlan or custodian 
or t e minor in order for the marr1a6e· t o be solemnized. 

J.~e question then pre sents itself _as to ho much 
the r.ecorder may charge if he takes an aff idavit froo the 
part~e s a pplying tor a marriage license whe n he exacts 
as a condition precedent the facts to show capacity to 
marrr· 

A public ' fflcer i n order t o charge any fee for 
serv ces or do an)' act must have statutor-y authority. tor 
dol it . To entitle an officer t o compensation he must 
poln to the stat•te authorizing such. As early as 1885 
~he ~upreme court of Ilissour1 in the ea se ot :'i1111ama v . 
Char t on County . $5 »o. 642, held (quoting from the syllabus): 

"No tees are allowed an off icer except 
whero expre s sly given and allowed by 
l a w.• 

In U ng v . iverland- Levee ~1stric t, 2 79 ~. ; . 195 . 
t he t . Lou1 Court of ~ ppeals, page 196. said: 

"I t i s QO longe r open to Questi on but that 
compen~ation t o a public offi cer is a 
matter or statute and no t ot contract . 
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recor 
11804 
in sa 
to • 
said 

and ~t compensation exist s ~ if i t 
exi s ts at a ll. solely as a creation 
of la~ and then as inc i dental t o the 
offic~. (Cases cited)" 

~e t hen m~st find t he s tatute that permi ts the 
er t o charge~for taking a person ' s a f fidavit. section 

R. s. Mo . 1~29., i s captioned "Fees of r ecorders0 and 
d fees it wi~ be noted that there i s no t hing said a a 
t shall be c r ged f or taking an a f fidavit. However. 
ection does ovide: 

"For e~ery certificate and sea l •••• • 50" 

I secti on 1~562. R. s. ~o . 1929 . provide s tha t tbe 
recor~er may adm1n~ter oaths , and r eads as follows: 

other 
to t 
that 

"Berea~ter whenever , under any law 
of t~e s t ate r ela t ing to t he 
duties of the recorder ot deeds in 
a ny edunty of this state. i t be
comes necessary for any person to 
be sworn t o any statement., affidavi t 
or otlier papers of any kind. the 
recorder of deeds shall be authorized 
to ad~nister an oa th t o any person 
i n ma~tera relating to t he duties 
of h14 office • wi t h 11ke effect a s 
c l erk $ of court s of record: Provided ., 
be us~ his sea l of off ice to the 
jurat! a s clerks of courts of record 
do . e shall reeei ve the same com
pen sa 1on a l lowed by l aw for like 
servi e as clerks of courts are now 
allowqd. " . 

i\. recorde~ may swear a person to an a ffi dav1 t or 
paper and wh~n he doe a so and uses his seal or office 

jurat he re~eives the same compensation f or doing 
s clerks of qo1~rts are now allowed. 

Section 1~781, R. s. Mo. 1929, pertains to"fees of 
o~ county ~urts". and i n part provides t he following: 

"Itor o th and cert i ficate t o an 
aff i vit • • • • • • • • • . 25 8 
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~ 
;:>ection li7a5 . a. s. !.~o . 1 929 , pertains to"fees 

of cl r ks of circuit courts and of courts of co~on pleas" 
and i part provides as f ollows: 

n ""'or oat hs and certificate to a f f i 
davits • • • • • • • • • • • • • . 25" 

1~erofore , appl ying t he r u l e that a publ ic officer 
must (Put his fiJ16er on the stat ute in order f r him t o b e 
ent i tled to charge f or services (or receive compensat ion) 
he could only point to t he sta tute thBt ner mits the clerks 
of co~ts of r ecord to charge for oath and certificate to 
an a.f'~·idavit. nnd 'aid charge is only t•en t y-five cents . 

Ther e is a distinction between an ~affidavit" and 
a "cc~tificate." Corpus Juris , Vol . 2, pa6e ~17, defines 
"affi vit " as follows: 

".\.n af~idavit i s a decl aration in 
writi~ sworn to or affirmed b7 the 
party making it before aoa:e person 
who has authority t o administ er an 
oat h . * 

11 Cert~ficate " is d~fined by Cor pus Juris , Vol. 11, 
i n par t a s tollowst 

"n doc~entary decl aration regard -
ing fac ts fro n the public a uthority, 
as an atte stat i on of fac ts contain
ed in a public record; ~ ~ ~. 
~opul rly the t er m would i mport a 
document in which t he orf icer issuing 
the same purpprts to state on his 
own a~thority tmt certain acts have 
bee n done . " 

page 77 , 

iebst~r • s Dict ionany defines "certificate" as follows : 

"A cer~ified statement; a written 
testimony to the trut h of any f act . " 
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In cOfmon parlance the distinc t ion bet ween "certificate" 
and "aftidavit 11 beino tha t a "certif icate " is aomet hi.ng 
that t he officers certify to as being an existing fact , 
for e.-mple, a recor der o£ deeds certifies that a deed is 
of~ rord and puts his seal on it, while an "aff idavit• 
i s n from a pe~son and sworn to before an officer. 
The r corder ot de~ds, if he certifies to a paper, that 
such s on file i n his office, charges fifty cents tor 
that ertificate. However , when he swears a person to 
an affidavit or paper t he only charge that he can Dllke is 
twentJ-f~ve cents . Section 11562, supra . 

Assume , therefore, that t \TO parties would come 
befor~ you a s rlecorder and ask tor a marria ge license. I t 
you w~re not satistied that these parties were of age and 
singlf and unmarri~d. t hen you would have the right to 
inqui e as to thos~ facts , and i f you were of the opini on 
that n order to protect yourself that affidavits should 
be executed by t he parties and they, signifying a willingness 
to have you take their oaths , would sign separat e affi davit s 
and swear t o t hem i n your presence and you put your jurat on 
same , t hen , ' nder such circumstances, you could only charge 
twenty-five cents per person# or a total of fifty cents, 
which amount , plus t he one dollar , would be one dollar and 
f i fty;cents, and that is all you coul d charge f or servi ces 
rende ed in conneeiii.on wi th the i ssuance of such marriage 
licen e , in our op~nion. 

It n p~rsdn was a minor , and so sta t ed the fact , . 
i t would not be nedessary t o take that person ' s affidav~t 
but you should then requi re the affidavit or the parent Ol' 
guardian gi vins consent t o said minor to D~Lrry , and if you 
~ook t he pare~t ' s or guardian 's aff i davit 70u could only 
charge such parent or guardian, twent y-five cents, the same 
chargf aa to the adult person applying for a license. 

· You state~ "~ know t he statute provides a tee of 
; . so lror each a cknowledgment he take s . " 3e know that you 
are i~ error a s to this because 1f you swear one t o an 
a f fidavit you can only -charge twent y- five cents. However. 
it you certify t o papers a s being true and correct and on 
fi l e ~n your office, and attach your seal . then you may 
charge fif t y cents for t hat certif icate . 
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lt"'rom the above and f oregoing it 1 s our opinion : 

1. !he fe~ for issuing a marria6e 
licens+ is ··1 . 00 . ~ction 2979 , 
supra . 

2. lbe te"" for t aking u.n affidavit 
is 25¢~ Sec tions 11562 , 11781 
and 11T85 , supra. 

~
~e have reac~ed t he conc lusion t hat t he opinion issued 

by thi s dep~rtment , da~ed Febr uary eo , 1935, is not a cor r ect 
stateme t of the l aw and that the fee for issuing a marriage 
license is ~1.00 . and the fee for taking an affidavit i s 25¢. 

AP f-:OVE : 

Attorney-Ge~al 

JL.d :E G 

Yours ver y truly , 

James L . HornBostel 
.\ss1stant Attorney-General . 


