JUSTICE OF THE FEACE must be elected at a general election of county :
officers held each four years from 1882, Sec,. b//
2136, 2138, 2140, 2144, R.S. Mo. 1929,

January 13, 1953

Hon. Joseph M. Bone, Jr.
Frosecuting .ttorney
lexico, YMissouri

Dear Iir:

I acknowledge receipt of your letter of January 4, 1833,
which reade as follows:

"Prior to the lust six yesrs there has been three
Justice of the 'esce at Mexiew, 5alt hiver Town-
ship, Audrain County. There are at preseant two
Justice of the Feseca, I.'.7eaver of dexico, Wo.,
asked for an appointment to fill the wvacsney of
the third place for Justice of the Peace, which
the County Court did not do. eaver filed his
declaration of intention ss a candidate and re-
ceived the nominstion at the rugust primary. dHis
name was placed upon the bkallot for the general
eleetion snd he was duly eleoted. The County Court
has not issued a commission %o him as Justice of
the Peace, for the reason that they think the ap-
pliecation mnd election and entire procedure is

not proper.

“Under ece. 2140 R.8. Of Mo., 1929, 1t would seen
that Ris eleotion ie2 proper and thet he should be
comsissioned as a Justice for a two year term, un-
til the next genersl election which is the regular
time for electing Justice of the Feace under fuc.
2138 and 2138 of the R.ie Of Wo., 1929, The only
ease relating to the aprointment or election of
Justices that nmight have some bearing on the con-
struction of the statutas in question is the cace
of State ix Rel "alker vas, Jowles, 136 ¥o. 376 le.

380, 381.

“1 would appreeinte your opinion as to the regjulare
ity of the above election of . .A.7eaver, so that I
mizht further advise with the County Court on this

matter.”

Sece 21306, Rele Mo, 10289, provides that in manicipal town-
ships containing an incorporated town or cisy of over 2,000 inhab-
itents, and less than 10Q000 inhabitants, said town shall b- entitl-
ed to sn additional Justice of the Peace, ete.




Sece 2138, Reis W0e 1920, provides:

"Justices of the peace, as herein provided for;
shall be eleoted at the general clection, to be
held in eighteen hundred and oighty=-two, and
shall hold their offices for four years, or until
their successors are eleoted, commissioned and
qualified; but every justice of the pesece now in
office shall continue t act as such uutil the
expiration of his commission, and until his sue~
cessor is elected and qualified.”

"Sece 2140, R.S5. Mo, 1929, provides:

"When a vacancy oecurs in the office of justice

of the peance, the county court of the county in
which such wvacanoy cccurs may supply the same by
appointment of some person competent and qualified,
who shall hocld his office until the next genersl
election of county officers, and until his sue~
cessor is elected, commissioned and cualified."

Se0. 2144, Reie Mo, 1929, provides:

"Justices of the peace are to be commissioned
by the sounty court, and shall hold their of-
fices for four years, eand until their success-
ors are elected and qualified.”

In the case of State ox rel Walker, Attorney-Cenersl, vs
Powles, 136, Mo, 376, the Attorney-General instituted a proceed-
ing by quo warranto %o oust the respondent from his office of Jus-
tice of the Feace of liowell township, Howell County, Missouri.
The respondent answered that he was appointed sugust 9, 1869, by
the County Court as Justice of the Pease for the City of vest
Pleins under what is now Sec. 2138, R.85. MWo. 1929,

The facts were that on August 9, 18688, Fowles was appoint-
ed by the County Court for Howell township, to serve uniii the next
general election of ecounty officers, or until his suonessor was
elected, comuissioned and qualified. Powles served in this eapa-
eity until 1892, That on November l4, 1892 in pursuance to an
election held November 8, 1892, the County Court commissioned Fowles
a Justice of the Pence for a term of two years, and until his sue-
cessor was elected, comuissioned and qualified. The next general
election, November 6, 1894, three residents of the City of Vest
Plains were elected Justices of the Feace for lHowell township, in

accordance with what is now Sec. 21306, Rede MO 1920,




The court, after citing the sections herein referred to,
stated on page 381:

n *¥* The first general election of county of-
ficers and Justices of the Peace occurring af-
ter the appointment of the respondent, by the
County Court, was in November, 1890, at which

a successor to the respondent might have been
elected, upon whose gualification, the term of
the respondent would have ceased. But it seems
that no successor was chosen at that election,
and as the respondent under his appointment by
the County Court, was authorized to hold and
exercise the functions of said office, notonly
until the next general election of county offi-
cers, but until, *his successor was dected, com-
missioned and qualified.' He thereafter contin-
ued lawfully the incumbent to said office and was
authorized to exercise the funetions thereof, un-
til a successor for him should be chosen for him
at the next general election of county officers
and Justices of the Peace in November, 1894, State
ex rel vs Ranson, 73 Mo. 78, *** »

n *%% :s there was mo law in force authorizing the
election of a Justice of the Peace in 1892, the re-
spondent acquired no title to that office by virtue
of that election, *** Judgment of ouster will
therefore be entered against the respondent and writ
issued accordingly. All conecur.”

The foregoing case is the last expression of the Supreme
Court on this matter, therefore, therc is no "two-year term" for a
Justice of the Peace, or that any justice can obtain a valid title
to the office of the Justice of the Peace at any election of county
officers except such an election as is held every four years subse-
quent to 1882, The general election of 1932 was not such an election,
while it is true that it was a general election of county officers
under a select definition of that term, it was not an edection of
Justices of the Peace under the Justice of the Peace statute. The
term of the office of Justices of the Peace 1s four years, and under
the statutes above cited, the four years shall run from a definite
date to a definite date, State ex rel vs Spitz, 127 Mo. l.c. 253:




"The ecope and purpose of the statute was to secure
uniformity both in the date of their election, and
in the term of their office.”

In view of the foregoing authority, the election referred
t0 in your inquiry was irregular and that the county court is act-
ing properly in refusing to issue the commission.

Yours very truly,

H. G. WALTNER, JR.

Assistant Attorney-Genersl

Approved:

“ROY MoKITTRICK _

Attorney-General

HGW :ER




