
TAXATlON : 
!•fERCHANTS TAX : 

ED 

Person who at his residence in one county, by 
telephone and mail , sells ties stored in another 
county is a merchant ana subject to mer chants tax . 

October 29 , 1953 

Honorabl e G. C• ueckhrun 
rros ecutin& Attorney 
Grawford "' ount y 
St eelville , .. issouri 

Dear . Ir . Beckham: 

This is in r epl y t o your l etter of recent date re• 
ques ting the op~ nion of t nis depart men t concern!~ t he 
ques tion presented ther ein, which i s aa follows : 

"An individual who is a resi dent of 
~ranklin County is eDba~ed in the 
railroad tie t.>us i ness . This individual 
buys rai lroad t ies from saw oill oper aturs ; 
stores them at three diff erent tie ya~da 
in Crawford County . He t hen takes cr ders 
f r om .~ailroad vompanies and then l oads 
t hese tios onto rail r oad cars at t he yard 
and sh ips t hem out of t he c ounty . His 
sal es are actual ly transacted eit her by 
t e l epa one or oy correspondence f r o 1 his 
reoSdence in l r ankl in ~o~nty. These 
three Jar ds are m~ rely used t o store 
the rai lroad t ies on wh11~ they ~clong 
t o tnis individual . 

"The ques t ion is whether or not t his 
individual woul d ue a merchant as de• 
f ined uy the above sec t ion of the 
statutes and whether or not ho wot~d 
be liabl e f or a merchants tax upon the 
rail road tlos stored on t hes e three 
ya.r ds in \.rawt'ord .... ounty . I woul d ap
preciate ~avin~ the opinion of your 
off ice on t nis question. " 



Honorable c. G. rleckham 

Section 150 . 010, RSI·1o 1949 , is applicabl e and sets 
forth t he definition of mer chant . Sai d section reads as 
foll ows : 

11 bvery person, corporation, copartner
ship or association of pe rsona, who s!1all 
deal in the selling of goods, wares and 
merchandise of any s t ore , s tand or pl ace 
occupied f or t hat ~urpose, is decl ared 
t o be a merchant . Ever y person, corpora
tion , copartnership or a ssociation of 
persons doing ousiness in t his state who 
shall, as a p ractice in the conduct of 
such bus iness , ~ake or cause t o be made 
any wholesa l e or retai l sales of goods , 
wares and merchandise to any person , 
corporation, c opartnership or association 
of persons , shall be deemed ~o be a 
merchant whether s aid sales be accommo
dation sales, whether t hey be made from 
a stock of goods on hand or by order ing 
goods f rom another s ource, and whether 
the sub ject of said sales be similar 
or differ ent types of goods than the 
type, if any, reGularly manufact ured , 
processed or s ol d by said seller. " 

At the outset, it is our oonclus ion t hat the person 
in question is a merchant under the terms of Section 150. 
010, supra . A general def ini tion of merchant is found in 
the Kansas case of Campbell vs . City of Ant hony, 20 P. 
492 , 40 Kan . 652, as follows: 

11 A merchant i s one \>Iho traff ics or 
carr ies on trade , one who buys goods 
to sell again--one who is engaged in 
the purchase and sale of goods-- and 
includes l umber dealers . " 

under Section 150 . 010 , supra , every person who deals in 
the sell ing of bOOds , wares and merchandis <- , at any pl ace 
occupi ed for tha t purpose i s decl ared t o be a merchant . I n 
this case , t he sal es are actually transacted either by tele
phone or by correspondence from t he res idence in Frenklin 
County, Ai ssouri, of the person i nvolved . We feel t hat a 
dual occupancy exists in that this p~rson • s residence is al 
s o occupied for the purpos e of making s uch sales . 

Said sect ion f urther provides t hat a person shall be 
deemed t o be a mer chant wh~ther said sales ar e made f r om a 
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Honorable G. c. ueckham 

stock on hand or by ordering goods from a nother source. This 
provision ' indicates that the pl ace where the &oods are stored · 
or located is not the determining factor . 

The fundamental r ule i n the construc tion of sta tutes is 
t o ascertain and ~ive the effec t t o t he purpose of the l egis
l ature. Sta t e ex rel Consolidated School District t o . 1, vs . 
Hackmann, 302 Mo . 558 , 2!;?8 S . w. l Oll. The Missouri Courts 
s eek to arrive at t he intention of the l egislature as dis
closed, in part at l east, by objectives of t he legislation. 
In re Duren, 35;, -1o . 1222, 200 s . W. (2d) 343 · \·.e fe\)1 t hat 
t he purpose or ob ject of sai d section was t o include in the 
defini tion of merchant, those persons engaged in buying and 
selling goods , wares , and merchandise at any particular place 
r egardless of where such goods , wares and merchandise are 
stored or located. To hol d ot herwise, we believe, would be 
to pl ace a s trained or unreasonaole construction on said 
s ection of the statutes and mi ght possibl y result in dual 
taxation in some cases . 

We s ubmit t hat the ad valorem tax on s uch merchants was 
intended oy t he l egisl ature t o oe levied at t he place where 
the person i nvolved is engaged in the selling , of goods, wares , 
and merchandise . In other words , at the place WP~ch is actually 
occupied for the ~urpose of said transactions . 

CONCLUSION 

Therefore, it is the opinion of this department t hat a 
pers on who is a resident of .t<'r anklin County, Mi ssouri , and 
is engaged in buying and selling railroad ties, said t rans
actions being conducted at his res i dence in Franklin County, 
1·1iss ouri , is a merchant under Section 150 . 010, RS?<lo 1949, 
and, as such, i s subject t o taxation in Franklin County , 
.. •!issouri , under Section 1~0 . 040, .t\S:1o 1949, even though said 
merchant stores rai lroad tie s in Crawford County, Missouri . 

The f oregoi ng opinion, which I hereby approve, was pre
pared by my Assistant, }W. David Donnelly. 

DD/ mv 

Very truly yours , 

JOHN t·f . DALTO.N 
Attorney General 


