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OFFICERS : Excess fees - r ecovery 
may be had . 

January 26th, 1939. 

Fl LED 

Honorable Noah Bell, 
Presiding Judge , 
Oregon County Court, 
h lton , l.:i ssouri . 

Dear Sir: 

... ;. .... ~... .. 

This will acknowledge receipt or your l e tter of 
January 17 , 1939 , requesting our opinion on the f ollow
ing questions : 

"No. 1 . The sheriff i s claiming 
fees for day~ t he County Court was out 
t aki ng up right of way , (Court in Vaca
tion) . I s he entitled to pay for t hese 
days? If so , does it outlaw, and how 
long before it does? 

No. 2 . The ex- sheriff drew tees as 
a member of Board ot ~qualization. Can 
t hose tees be recovered by the County? 
Will t hat outlaw and if so in wha t time? 

No. 3 . The last six months ot 
1 g33 and all or 1g34 t he Sheriff drew 
about ~52 . 00 more th~ the l aw allowed t or 
t aking each patient to insane hospita l . 
Can t hat be recovered at t his time? " 

In answer to y9ur first question , we a re enclos ing 
a copy ot an opinion rendered , on August 15, 1938, to L. 
L. Robinson., Chamois, Missouri, in which it is held ; t hat 
the sheritt is only r e,uired to be in ' attendanoe upon the 
courts ot record in his county when said courts ar e in 
session; t hat he is only to be paid fer actual attendance 
upon t he oour t a t t he time it is in session. 
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We shall treat your remaining questions 
together. 

Section 9811 , R. s . Mo., 1929 , i s in part 
as follows : 

"Ther e shall be i n each county 
i n this state , except t he city ot St. 
Louise a county board ot equalization , 
which board shall consist of the county 
clerk, who shall be secretary of the 
same , but have no vote, the county sur
veyor , the judges of the county court , 
and t he county assessor , which _board 
shall meet at the office of the county 
clerk on the first ~onday in April of 
each year: Provided, that in any county 
having adopted township organization , 
t he sheriff of sai d county sha l l be a 
member of said board of equalization: 
Pr ovided further , that in counties 
containing a population ~t more t han 
seventy thousand , such board shall 
meet upon the first Vonday of ~arch 
in each year . " 

Under this sta tute the sheriff in counties not 
under t ownship organization (Oregon County being such), 
not being a member or the Board ot Equalization, i s not 
entitled to t he t ee granted to members of sa i d board . 

The l a st question does not ask for our opinion 
on the legality of the tees received by the sheriff for 
transporting patients to state hospital s , so we .J.seume 
that you are satisfied t hat t he amount recei ved was 
excessive. 

Thus , we have the sheriff receiving t ees, in 
one instance , to which he had no right , and in the other , 
fees which were in excess to that which the l aw allowed. 
In this situation, the question before us i s : ~ay s ai d 
sums, which we assume were pai d to the sheriff under mis
take of l aw, be recovered from the sheriff , and if s~. 
are t hey barred by t he sta tute of limit a tions? 

The authorities are in dispute on the answer to 
thi s proposition. 
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In ~tate ex rel, Scotland Co. v. ~wing 
116 ~o . 129, (Div. 1) , a county collector had received 
commissions in excess of that which t he l aw permitted. 
~n attempt being made to recover sa id excess , it was 
shown tha t the collector had made hi s s ettlement vnth 
the aounty court , receiving the court' s approval or the 
fees received. They held t he settlement not t o have the 
conclusiveness or judgments , ~u said 1 . c . 136 : 

"The final i nquiry then is 
whether t hese settlements, giving 
them only the force or settlements 
between individuals, can be avoided 
on account of an error of l aw com
mitted by the county court , and the 
commissions voluntarily paid , or 
allowed , which comes to the same 
t hing , recovered back . The rule is 
th~t a settlement can onl y be opened 
for fraud or for errors or mi stakes 
of t act . !..oore v . l..cCullough, 8 Uo . 
401; Kronerberger v . Bintz , 56 Mo. 
122 ; , uinlan v. Keiser , 66 Mo. 603. 

further at 1. c . 138 , the court sai d: 

"The supreme cour t of Indiana 
denied a county the right to recover 
back excessi ve tees which had been 
allowed a treasurer by the county 
commissioners , under circumstances 
very similar t o those disclosed in 
this case . The court held that t he money 
was voluntarily paid , upon a mistake 
of law, and Without fraud or mist ake 
of f act; and in ordinary cases , in 
transactions between individuals , 
money this pai d could not be recovered 
back . The court held further t hat 
the commissioners having authority 
to make t he settlment in behalf of 
t he county , it could not be impeached. 
nelson v . St a t e , 16 Ind. 31 . 

In St ate ex rel , v. Shipman, 125 I.o. 436 (Div. 2 ) 
a situation the same as in t he preceding case exis ted. 
The court adhered to the Ewing case , and seid l 
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"This question has been recently 
decided by divi s ion number one or 
this court in St ate ex rel. v . 
Ewing, 116 Mo. 129, i n which it was 
held that , in the absence or fraud , 
collusion or mistake or fact , the settle
ment made by a collector with the 
county court was binding on the county. 

We have considered t ha argument 
of counsel tor the county, calling in 
question that decision , but we are s atis
fied that it announces correct principles, 
and approve it•" 

This ruling was followed in St at e ex rel , v. 
Hawkins , 169 Mo. 615 (Div. 2). Again in St ate ex rel , v . 
Sanderson, 336 Yo . 114, 118 (Div. 2), the court held t he 
s ame by saying l 

"The annua). settlement • which is 
required to be made , is recognized by 
law as something more than a mere re
port of the collector of the amounts 
collected and t axes remaining delin
quent . It part akes of the nature of a 
settlement or t he collector's accounts 
With the county and State . The county 
court ha s been designated by ·t he Legis
lature as the agency to represent the 
State and county. 'It was held in St ate 
ex rel v . Shipman, 125 r.:o . 436 , 28 s . w. 
842, and St ate ex rel . v . ~~ng, 116 Uo. 
129 , 22 s . w. 476 , that in the absence 
ot fraud, collusion or mistake or tact , 
settlements made by a county colle ctor 
were binding on the county. It was held 
that excessive commissions pa i d to the 
colle ctor in those oases could not be 
r ecovered because t hey were paid under 
a mistake of l aw. On the same theory 
a collector was denied redress where he 
had been pai d a les s commission than per
mitted by l aw. (Hathcock v . Cra~~ord 
County, 200 ~o . 170 , gs s . w. 582. ) 
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The ruling was subsequently af f irmed in 
St at e ex r el , v . Thompson, 337 Yo. 328 , 335 by the 
court en bane, where , quoting from another case , t he 
court s t ated: 

"It is settled l aw t hat settl ement s 
made between a oounty .collector and t he 
county court do not have t he force and 
effect of a judgment and ar e not res 
ad judicat a . In maki ng such settlements 
t he county court acts as a public accoun
tant or financial agent of t he county, 
and settlements so made amount to no more 
t han an account ing between t he principa l 
and agent , or a settlement be t we·en indi
viduals, and may be i nquired i nto and 
cor r ected or set asi de on the ground of 
f r aud or mistake of t a ct. (St ate ex rel , 
Scotl and County v . Ewing , 116 ~o . 1 2 g , 
136, 22 s. w. 476; St at e ex rel, Lawrence 
County v . Shipman , 12 5 Mo. 436 , 28 s . w. 
842. " 

The group of cases above cited r efus e t he ~ight 
to recover excess f ee on the gr ound t hat a mis t ake of l aw 
cannot be 90rrected or s et asi de, and tha t t his can only 
be done 'for tra11d or mi sta~e of f act . In other words , t he 
county court~ mi stake of l aw cannot be cor rected . 

On the other hand , ther e i s the case or Lamar 
Township v. City of Lamar , 261 Mo. 171, 183 (Div. 2 ). 
In t his case t he township collector paid over cert a i n 
t axes collected by him t o t he city treasur er, when the ~ 
city had no right the~eto , and such payment was a mist ake 
of l aw. On t his question t he court sa i d : 

"The payments havi ng been so n:e;de , can the . 
pl ai ntiff r~oover t he money b y action 
at l aw? The authoriti~s are not uni form 
on t hi s question, and i n t he judgment of 
t he court i t i s t he most doubt f ul question 
i nvolved in t he case. As between i ndi vi dua l s , 
payments under a mi s t ake of l aw cannot be 
recover ed. The cour t has exami ned t he au
t horities cited i n br i efs of counsel , and 
has r eached t he conclusi on t nat, i n ·is-
souri and i n t he bast rea soned oases el sewher e , 
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municipalities constitute an excep
tion to the general rule . The case 
of orrow v. Surber, g7 Mo . 1. c . lbl , 
clearly recognizes t he exception to 
the genera l rule and is much in point . 
The case of Schel l, City v. Runisey :tffg . 
Co., 39 Mo. App . 264 , cited by def en
dant's counsel , suppor ts the contention 
that payments under mistake or l aw 
cannot be reeovered· baok . The facts 
in t his eas e , w1thout the application 
of t his rule; clearly warrants the 
decision on ~he recognized r ule t ha t 
a municipality cannot accept the benefits 
of a voi(l contract und retain them and 
recover back the consi deration pai d. 
This principle was recogni zed in the 
case of Aurora Water Co. v • .burora 
12g, t~o . 1 . e . 574, in a very able 
opinion by Judge Sherwood . In other 
words , municipalities will not be per
mitted ·to i gnore every princi ple of 
common honesty , even t hough the i r 
officers do exceed their author~ty 
under the l aw in dealing vnth the pub
lie. In the Schell City cas~ t he of
ficers of the city bought machinery 
from the defendant a ~d paid part of the 
purchase price. The contract of pur
chase was held void , being unauthorized 
by law. Thereupon the city while re
t aining t he fruits ot the contract , 
brought suit t6 reeove r ba ck the money 
paid on the contract , and the Court 
ot Appeals denied the r i ght to recover 
back the money paid on the contract 
and ba sed their opinion on t he general 

·rul e t hat money pai d under a mist ake 
of l aw cannot be recovered back. .But 
reading t ha t cas e in connection with 
Spar ks y . Jasper County, 213 ~o . 237 , 
it will be seen that the case i s only 
treated as authority for the proposi
tion that municipal corporations can
not retain property bought on a valid 
contract and recover baek the consi 
deration paid for it . The language of 
the court i n Ada County v. Gess , 4 
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Idaho , 6ll , appeals t o this court 
as a correct statement of t he l aw. 
That court , amons other things , says : 
Some aut hor ities go so t ar as to 
told t hat payments ot publi c moneys 
under mistake of l~w oannot be re
cove·red back. The doctrine is so 
repugnant to every principl e of Jus
tice and common honesty ·t hat t he 
l~tter cases do not , by their reason
ing , commend t hemselves t o this cour t . 
We cannot consent to car ry the doc
t r ine beyond settlements between i n• 
dividuals. 

"A settlement made by an indi
vidual and a corporation binds t he 
indi vi dual and t hese oases have caused 
some misunde~andings as to t he law. 
The court hol ds t hat the publi c money 
ot municipa l corporati ons pai d out by 
its officers under a mist ake of l aw 
can be recovered back at the suit ot 
such corporation. " 

further at 1~ c. 186, the oourt had t hi s to say: 

"The serious question and the 
one as t o whi ch appellant ~ost earnes t l y 
and strenuously cont ends , is whether t he 
rule t hat money paid without protest Or 
duress , under a mistake of law, cannot 
be r ecovered , applies as between off icers 
of municipa l corporations deali ng with 
t he money and the property of the pub
lic . Tbat i ndividuals may not r ecover 
money so pa i d , absent fraud , prot est or 
duress , i s t oo well settled tor argument . 
(Needles v . Burk , 81 t'o. 569 ; Savings 
Institution v . Enslin, 46 ~o. 200; Camp
bell v . Cl ar k 44 ".o . A ')pl 249 ) . Li ke·wise 
i n ot her jur isdictions t hi s rule so far 
as i t applies t o individual s , sui Juris , 
di aling wit h their own property , is well 
nigh wit hout except i on. (30 Cyc . 1313 , 
and cases cited}. The reason for t he 
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rule as between individuals (which 
while sometimes prov~eative of 
great miscarriages of justice , and 
whil e largely predicated upon ex
pediency) is yet bottomed upon some 
considerations which are logical 
and well settled. Among the'se (but 
when wrong i s being done , clearly not 
chief among these) , is the maxim 
i gnorantia l egi s neminem excusat . 
Likewise the rule touches nearly upon 
t he doctrines ot accord and satisfaction , 
and of est~ppel' as also upon the 
rule forbidding the unsettling of 
things settled and thereby distur-
bing repose by clamorous litiga tion, 
Other maxims , e . g . volenti non f it 
injuria, have likewise been invoked; 
but confessedly even among individuals, 
unless the peculiar f acts ot t he case 
also warrcnts the application of the r ule 
ex aequo et bono , there is little logic 
and les s of honesty in putting it upon 
such an excuse. The best tha~ may be 
said ot the rule even as applied to 
individuals , i s that it is a handy 
ruly to apply in t hose r are ca ses where 
the applica tion of it p revent s gr oes 
injustice. (See, arguando, Schell City 
v. Rumsey Mfg . co., 39 ~o. App. 264. ) 

Certainly in a case like t his of 
dealing between public officers with 
the public's money, no excuse f or in
Yoking this rul e can be found in logic , 
nor in our opinion can such excuse be . 
found in the decided cases. The rule 
in such c as• i s thus stated in 30 eye. 
1315; "Althou~ there ar e cases hold
ing t he contra.rf,. the better rule seems 
to be that payments by a public officer 
by mistake ot l aw, expecially when made 
to another officer, may be recovered 
back." (Ada County v . Gess , 4 Idaho , 
611 ; Heath v . Al brook , 1 23 • Iowa , 559; 
Ellis T. St ate a uditors, 107 Mich. 528 ; 
Allegheny to. v . Grier, 179 Pa. s t . 639; 
St a te v. Young, 134 Iowa , 505; McElrath 
v . United St ates , 12 Ct. Cl . 201.) " 
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and at 1 . c . 189 the court said: 

"Of f icers are creat ures of the 
l aw, whose duties are usually fully 
proyided tor by statute . In a way 
they are agents , but they are never 
gener a l agents , i n the sense that 
t hey are hampered by neither custom 
nor l aw and in the sense that they 
are absolutely free to foll ow their 
own volition. Persons dealing with 
them do so al ways with ful l knowledge 
of t he limitations or their agency 
&nd of t he laws which , prescribing 
their dutie s , hedge them about . They 
are trustees as to the public money 
which come s t o their hands . The 
r ules vmich govern this trust are the 
l aw pursuant to which the money is pai d 
to them and t he l aw by which they in 
turn pay it out . Manifestly , none of 
the reasons vmich operate to r ender 
recovery of money voluntari~y pui d 
under a mistake of law by a private 
person , applies to an officer. The 
l aw which fixes hi s duties is his 
power of attorney; if he neglect t o 
follow it , his cestui que trust ought 
not to suffer. In f act , public policy 
requires t hat a : l of f i cers be r equired 
to perform t heir dutie s within the 
str i ct limits of their l ega l authority. 

"Neither, so f ar as counsel have 
invited our attention or we have been able 
to find , i s t his v1ew·iL conflict with 
anything which ha s been ruled by us in 
this cit ata . The cuse or Schell City ~ . 
Rumsey Mfg . Co . , 39 Lo . App . 264 , ep
plies a different rule . But there were 
among the :t'aot s there held in judgment 
a peculiar condition of estoppel exi s
ting , which fairly distinguishes t hat 
case from this . Besides , tha t was not 
a case whe r e one off icer of a munici
pelity was dealing with another off icer 
of another municipality; t her e a muni -
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cipality was dealing with a private 
business corpora tion. Concededly, 
however , the bro• d rule l a i d down 
l argely by dictum in that case is 
not i n harmony wi th the views we 
·are now her e hol ding . I n Campbell 
v . Cl a rk , 44 Uo . Appeal 249, t he 
r ule here urged was approved. 

"The case of Yor row v. Surber, 
97 Iio . 155 , is i n accord with what 
we here hold , t hOUBh t he court there 
went beyond the precise point up 
f or ruling , ·in order to say that 
upon t he f acts there a private in
divi dual even woul d have been entitled 
to recover. Upon t he t wo points 
touching t he rule as it affects a 
public officer , and as it affects a 
private per son , t he court said in 
that case: 

"SUch a mist ake as is her e des
cribed furnishes ground ror recovery 
of the money in t his action. The 
»lainti f f is the custodian of t he 
county funds and sues here in his 
officia l capacity. He is agent of 
t he county for the purposes defined 
by l aw, and t he public is bound to 
t ake notice of t he l imitations or 
i_i s agency. He cannot give away 
county funds or disburse t hem con
trar y t o l aw. Any such di sbur sement 
i s entirely invalid. Ir t his case were 
between priviate citizens , t he un
disputed f acts woul d support t he judg
ment given by the circuit court under 
the settled law of t his s t a te .- (Colum
bus Ins . Co . v . ~la.lsh. 18 l~o . 229 ; 
Koont z v . Bank , 51 Mo. 275) . " 
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The court in thi s case (1. c . 1~0) shar ply 
criticized t he hol dings in t~e Ewing , Shipman and Hawki ns 
oases , supra, but distinguished them rather t han over
ruling . The distinguishing point was , so t he court sai d , 
ther e was no settlement to contend with in tha t case 
(Lamar Township Case) . 

In St ate ex rel . v. Scott, 270 ~o . 146 , 
153 (Div. 1) , a case in which the county clerk charged f ees 
for work he had not done , but befor e t he institution of 
the suit conceraing said charge he did perform the '~rk. 
The plaintiff contended that the work even t hough done , 
was not done at t he time required , and for t hat reason 
pl aintiff ought to recover. The court held against this 
contention, but sai d: ~ 

"It 1e suggested by def endant 
t hat if t he money was honestly paid , 
and r~ceived with a full knowledge on 
the part of t he officers of t he Sta~e 
of all the circumstances , it was paid 
under mistake ot law, end cannot, 
t her efore , be recovered back . We do 
not think this rul e i s applice.b.le t"o 
t his t ransaction. All the participants 
wer e officers , eaeh acting solely in hi s 
official capacity. When one assumes to 
represent the St ate in the disposition 
ot the people ' s money , he and t hose 
dealing with him mus t look t o the l aw 
for hi s authority; and no subsequent act 
of approval , acquiescence or settlement 
non- j udicia l in character , can operate 
t o extend t hat aut hority over an un
l awful act . " 

In St ate ex rel . v. Hackman , 265 s. W. 
532 (Mo. Supreme en oan~) , t he court had t hi s to s ay , 
1. c . 536: 

"In St ate ex rel . Bar ker v. 
Scott, 270 Mo. 146 , 192 , s . v. 90 , 
where a clerk of t he county ~ourt 
wrongf ully certified t ha t be had ex
tended certain taxes , and had been 
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paid ther efor by the state before 
such Yrork was done, it was held 

- that the state could recover money 
so pai d out under a mistake ot law. 
But such recovery was not allo\¥ed in 
that case, because the work was sub
sequently done by the o~erk. !low
ever , the r i ght tc recover money pai d 
out under mistake of law under such 
circums t ances was clearty recogni zed. 

" The ~ame rule had pr eviousl y 
bean l aid down in Lamar Township v. 
Lamar, 261 Mo. 171, 169 s . w. 12 , 
Ann. Cas . 1916D, 740. " 

Thus we have t wo lines ot r uling which seem 
to be hopele~sly in conflict wit h each other. The 
latter li-ne ·/ repr esented by the Lamar Township ca se 
criticizes che principal oases in t he other line and 
establ i shes that r ecovery can be had , aven tho~gh t her e 

· exists a mi s t ake ' of l aw, The latt er cases while not 
overuling the rule l aid down in the Ewing , Shipman and 
Hawkins oases distinguishes t hem because the~e t he 
officers had had a settlement \rlth the county court . 
Yet , in the Thompson case, i.t. was hel d that t heae 
sett lements are not conclusive , but t he court there went 
back to the holding t hut for mistake ot l aw t hey could 
not be in~uired into. 

The l atest expression of the ·Court is f ound 
in State v . Gomer, 101 s . w. (2d), ·57 , 6~ ( Mo. Sup . Div . l) . 
Ther e the question involved was ·one concerning what com
pensation a county assessor should receive. The court 
settled that questi~n, but because the state ' s evidence 
wfls suoh t hat the amount due could not be ascertained re
fused to pass upon the right to recover any excess t ees 
received by the assessor. The court said however: 
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"Nevertheless , we do not mean to 
hol d that an assessor or any other 
officer i s entitled to keep more 
than he i s allowed to collect by l aw 
for hi s services even i f over payment 
i s due to an honest mist ake or l aw: 
t hat question i s not presented by t his 
r.ecord beoau~e it cannot be determined 
ther efrom what t his asses sor was paid 
or was entitl ed to be pa id. See note 
Ann. Cas. 1915B, 811; St a t e v . Young , 
134 Iowa , 505 , 110 N. w. 292 , 13 Ann~ 
Cas . 345 , and cases cit~d . " 

The aut horities ~ointed to by t he cour t in t he 
Gomer case throw a v~ry different light on the right of t he 
count y t o recover excess tees . The Joung case in 110 
N. w. 292 , 13 Ann. Cas . 345 {Iowa) was one i n which it 
was cont ended t hat t he St ate Bi nder ( an officer in tha t 
St ate) , had received pay fer in excess ot t hat to which he 
was entitled for binding various sta te publicati ons . The 
s t atute required certain publi cations to be "stitched" 
and others to be "sewed" and t he fees were governed ac
cordingly. The binder stitched some documents whiQh should 
have been sewed, and charged and received t he higher compen
~ation allowed for stitchi ng . The coU+t , in deciding t his 
case , pointed out t he st atute per t a ining to t he duties of 
the Secretar y or St ate in t hi s ~espect and stat ed that it 
did not give t he Secret a r y ot t he St a t e authority "to fix 
t he compensation or reclassify t he r eports and ot her docu
ment s to be bound. In so t a r as he is called upon to 
audit t he accounts or the s t at e binder as presented , he acts 
i n a •inisteria l capacity, and makes t he pomput ation and 
executes the certificate merely ~o enable t he binder to 
draw his compens ation. " The cour t then comment ed that the 
Secretary of St ate ' s duties were comparable to t hat or a 
County Board of Supervision and s t at ed ( 1. c. Ann. Cas . 
347f : 
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"The f i nding of such bodies is in 
no sense an adjudication , to be 
regarded as res adjudicat a . The a l
lowance of ~ claim presented is in 
the nature of settlement bet ween in
dividuals and i s a ccorded no greater 
effect . Poweshiek County v . St anley, 
9 Ia. 511. And , in the absence of 
f r Jud or mist ake , t he allowance of a 
claim by such body can no mor e be set 
eside than an adjus tment of differ ent 
items between individuals. Poweshiek 
County v. Stanley , supra ; Commissioner ' s 
Ct . v. ! oore , 53 Al a . 25 . ~~en to be 
a ooorded such effect a s will hereafter 
a.,pear • t he items allowed mus t be such 
as might have been considered by the 
board or council , and , if prohibited 
by l aw, t he munLcipality will not be 
bound by the action of its agents. " 

Further a t 1 . c . 348 , t he court sai d : 

"It is conceded that t he secretary 
held the work t o have been properly 
done , l:illd of t Li s no complaint is made . 
The contention of the state is that , 
though properly done , the secretary 
certified t htit the sta t e binder was en
titled t o an amount of compensation 
t herefor i n excess or the fees fixed 
by l aw, and thi s is conclusively shown 
by the record before us . Under these 
circumstances , can t he payment of the 
excess to the state binder be regarded 
as voluntary? ~'ihere t he amount to be 
pai d is definitely fixed by l aw, as a 
salary, the stat e is universally held 
not to be bound by a mistake in amount 
paid by the off icer issuing t he war
rant . Such officer is regarded as 
the trustee or agent of the sta te , and 
i n maki ng any payment other or in ex
cess of tha t t o which the law allows 
i s plainly acting beyond and outsi de 
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the scope of his duty; and t his is 
not only within his knowledge , but 
that of him with whom he deals , for 
eTery one is presumed to know the 
l aw. There is ·a br oad distinction 
between the acts of a public officer 
in t lUs r espec-t and t he agent ot an 
individual or private corporation. 
In the case of the latter, it is 
enough that t he agent be clothed with 
apparent authority and that third 
persons deal with him innocently. 
Then , even t hough he violated his 
privat e instructions, the principal 
is bound , Good faith requires this 
much, f or the principal has held him 
out as competent to a ct . 

But it is not so with public of
ficers acting in a ministerial capacity. 
Thetr authority is written i n the sta
tutes . All men are charged with know
l edge of the ext ent of suoh authority. 
Necess arily they must know when their 
po\rers are exceeded, and act at their 
peril . " 

The court after reviewing a number of cases holding that. such 
amounts can be recovered had t his to sat, 1 . c . 348 , 349: 

"T~ere are decisions holding 
that payments of claims in mistake or 
l aw by public off icers may not be re
covered; but these are planted either 
on the theory that t he allowance of a 
claim is an a~judication , as Heald v . 
Polk,County~ 46 Neb . 28, 6-4 N. w. 3761 
and -~ieb.land County v. Miller, 16 s . u . 
236 , a doct1·ine which , as seen, does not 
obtain in t his state , or t hat t he pay
ment is voluntary. St ate .1:• Ewing ill 
Mo. 129, 22 s. w. 476; Painter v~olk 
County , I~ Ia. 242 , 47 N. w. 65 , 25 Am. 
St . Rep. 489. These last cases rest on 
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the propos~tion tha t voluntary pay
ments by a public off icer may not be 
distinguished f rom such payments by 
an individual. See Kr aft v . Keokuk, 
14 I a . 86; Ahlers v . ~stherville , 130 
I a . 272 , 104 N. w. 453. Thi s is not 
so , as was clearly pointed out in 
Heath v . Albrook , supra , in overruling 
Painter v . Polk County, supra ; for t he 
individual acts tor hi.msel.f' , and no 
question of exceeding his authority is 
inTolved when he makes payment to an 
officer or other person. Money cannot 
be t aken from the public treasury l aw
tully , save tor the purposes and in 
amount s as directed by statute , and the 
officer, in doing :ao , a9t ~ , . not for 
himself, but in behal f of the publio; 
and if he does so in v~olation of l aw 
he necessarily exceeds his authority , 
and t he public is nc more bound by his 
act than i s any principal by the un
authorized act or hi s agent . It is to 
be noticed that the opinion in the 
Painter case was based on a deoision 
ot the Supreme Court of the United 
St at es wi.:.ich expressly recognized this 
principle , but denied recovery of a 
salary paid Gen. Badeau on the ground 
that he was a de facto officer during 
the period for which he had received 
it. See Badeau v . U. s., 130 U. S . 
439 , 9 s . Ct . 57Q , 32 U. s . (L. ed.) 997 . 
That case , as s aid, was OTerruled by 
Heath v . Al brook, snpra , and all the 
mor e recent opinions are t o the eff ect 
that the rule with respect to voluntary 
payment by individuals has no applica
tion, where ministerial of ficers have 
made illegal payments of public money 
t o public off icers . These proceed upon 
the ground that such of f icers are merely 
the agents of the public , and in acting 
beyond the scope of their author ity do 
not bind their principals. In other 
words , the mistake i s the mistake of the 
agent, and not tha t of his principal. 
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The off icer may have thought that 
he had author ity of l aw to make pay
ments or to execute certificates 
upon which payments should be made; 
but in this he was mistaken. " 

And in conclusion the court stated , 1 . c . 34Q , 350: 

"Our conclusion r ests on the 
general principle that the public is 
not bound by the acts or its officers 
when outside of or beyond the scope of 
their authority. The public law, of' 
which courts and individuals are bound 
t o t ake notice, and or whi. cll no party 
can claim i gnorance , is t he source or 
t he power of the secretary or state , 
as well as every other off icial , defining 
such power with clearness and certa i nt y . 
It does not clothe h1m with authority 
to create any new cla im, or to amend 
statutes , or to incr ease t he compensa
tion or any other officer with wtlom his 
duties are connected; and to support 
the bills he has cer tified in behal f 
or t he state binder , r esort must be had , 
not to his act in certifying , but to 
the statutes fixi ng t he compensation 
to which the latter of~icial i s entitled. 
It payments have been made , owins to 
his certificat es computing compensation 
at higher rates t han t hose fixed by l aw, 
these , to the extent or the excess , oannot 
be regarded as voluntary. The money, 
but not t he title thereto , has been trans
ferred , and r estitution may be enforced 
i n an appropriate action. Any other 
rule , especially one which would coun
tenance the contention or the appellee 
that a public of'fioer who has received 
money from the public treasury trom 
another public officer without warr ant 
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or l aw may obviate restoration to 
the owner , the public , on the pre
text that t he paying offi cer mis
conceived hi s duty to t he public , 
would encou.r age officia l corruption 
by collusion and be opposed to sound 
public policy. " 

Thi s case illustrates , we think , (see quota-
tion from pp 348, 349} t he vice of the first group of 
Mi s souri holdings . Thi s is t ha t it applies t he same-
rule , on mistakes or l aw, t hat exists between i ndividuals. 
This rule cannot appl y because i t i s firmly established 
i n t hi s state that a principal cannot be boand when his 
agent acts beyond t he scope of his authority , and e specially 
i s this so where the authority of t he agent i s known. 
Tate v . 1!-'vs.ns , 7 A:o . 419; Burnham v . Will i ams . 198 lto. App . 
18. No citation of aut hority i s needed for t he pr i nci ple 
t ha t t he county court is merel y t he county' s agent and only 
has such authority that is conferred upon it by st a t ute . 
The same is also t r ue with respect t o every man i s pre
sumed t o know t he law. 

Thus , the sheriff presumably knew that he was 
not entitled to these excess fees and knew t hat t he county 
cour t was acti ng in exces s of its aut hor ity when they 
pai d the same to him. 

The annot a tor i n 13 Ann. Cases, 351, whe r e a 
number of cases are compiled from all jurisdictions , sums 
up their holdi ngs wit h thi s sta tement: 

"On gr ounds of public policy, 
the rule as to voluntary payments 
or payments made under a mi s t ake of 
l aw i s ordinarily, as point ed out in 
the reported ca se , held not to apply 
to t ees or compensation pai d out or 

. public funds to public off icers. In 
the first pl ace , i .n a s much as public 
revenues are t r ust funds and minis
teria l officers are t rustees for the 
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administration of those funds , it 
is not within t he scope or their 
authority to make payments unau
t horized by l aw. Kllis v . ~tate 
Auditors , 107 Wich. 528, 65 N. W. 577 ; 
Jones v. Lucas County , 57 Ohio St . 
189 , 48 N. E. 882 , 63 Am . 5t . Rep. 710. 
In t he second pl ace , the fidelity 
which public officers owe to the 
government in whose s ervices they 
are makes restitution a duty. 
~llegheny County v . GJSer , 179 Pa. s t . 
639 , 36 Atl . 353 . Accordingly, it 
i s a general rule tha t fees or com
pensation paid illegally or by mis• 
take , out or public funds , by minis
t erial officers or boards to publ ic 
officers , or amounts collected by 
public officers which they have been 
permitted illegally to retain as f ees 
or compensation , may be recovered 
b!lck. " 

A~other case wher e t his ~uestion ~s discussed is County 
Court of Tyler County v . Long , 77 s . E. 28 , ~. Cas. 
1915B, 808 (W.Va.). Ther e t he cour t sai d 1 . c . Aan . 
Cas. 811: 

"Lastly , the question ie presented 
whether the county court , having vol
untarily paid these items • can r ecover 
them tram the de fendant ? I~ priva te 
i ndividaals a lone were involved the 
right woul d be very doubtful; indeed 
t he genral rule s~ems to -be that volun
t ary payment, made by mistake or ignorance 
of law, but with full knowledge of all 
t he f acts, and not i nduced by fraud or 
i mproper conduct on the part ot the payee , 
vannot be recovered back . But this rule , 
it seems , i s inapplicable to unauthorized 
payments of public money by f iscal bodies , 
such payments b e i ng regarded as in f act 
no paJlilents and not voluntary payments. " 
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The annota tor in the ease 1 . o . 811 . 
summing up t he oases collected has s t ated: .. : .. ·. 

"~he rule rel at ive t o the re
covery of payments made under mist ake 
of l aw.1s gener ally considered t o be 
inapplicable to f ees or compensat i on 
pai d out or public funds to public 
ofticers , -and it i s accordingly hel d • 
as s t ated i n the r eported case , that 
tePs or compensation pai d illegall y 
or by mi s t ake , out or public funds , 
by ministerial officer s or boards to 
public officers, or amounts collected 
by p blic off icers, which they have been 
permitted tblegally to retai n as teea 
or compensation, may be recovered." 

It will be noticed that the ~issouri authoriti es 
heretofore cited tor the mos t part, reached t heir conclusion 
by the assumption that the settlements ot t he county court 
were i n t he na ture ot judgments which could not be inqui red 
into on mistake ot l aw, although they do not come right out 
and s ay so in so many words . But in t he Thompson case 
(337 M. 1 . c. 335 ) this was hel d not to be so . Ther e t he 
court held claim merely to b• the same as settlements 
between individuals , but t hen held mistakes ot law could 
not be corrected. 

A more litera l and exact descri ption or wha t 
this function of t he county court i s . appears in Howe v . 
St ate , 53 Misa. 57. There it i s sa i d ., concerning 
Mississippi's Board of Supervi sors, comparable to our 
county courts • when it was claimed t he approval and 
settlement of the county treasurer ' s account was f i nal , 
that: 
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"The duties of the board are 
mini sterial , and not judici al , in 
this respect . The board has no power 
to decide what commissions the county 
t r ea.surer should have . The law fixed 
that at a certain r ate per cent um on 
receipts and disbursements . It was 
a mere matter of calc~lation. Th .t the 
board considered and decided tha t 
(the treasurer) was entitled to greater 
commissions t han allowed by l aw did not 
sanctify his wrong in claiming it, 
did not change the l aw, and did not 
make the money i n his hands belonging 
to t he county his money. " 

The holdings heret ofore set out t hat a mistake 
ot law cannot be set asi de by t he pr incipal (the publ!c ) , 
when the· mistake occurs between an individual (o:tr icer) 
and an agent (county court ) is directly i n cpnflict with 
t he case o:f' Huntsville Trus t co . v . Noel. 12 s . w. (2d) 
751 (Mo. Sup .). That is a case where a bank :tailed to 
l egally qualify as county depository. The bank attempted 
to quality , but tor some rea son , (not quite clear f rom 
the opinion) , :tailed to do so. The f ailure was i n same 
connection with the bond gi ven under a statute which all 
parties misconstrued. On t his t he court sai d 1. c . 75~: 

"As heretofor e stated , al l 
county :f'unds are required by l aw t o 
be deposited i n a county depository. 
The officers of the county charged 
with duties relating to the deposit 
or such .funds for sate keeping are 
agents· or limited powers . and as such 
they have no aut hority to depos it t hese 
pu~lic moneys with any other t han a 
county depository. Now a bank or · 
trus t company does not becom~ a county 
deposit ory merely by being designated 
as such in an or der or t he county court ; 
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it must qualify as a depos itory 
by giving the security prescribed 
hy section 9585. If , therefore , 
the t r ust company had not so quali
fied on June 27 , 1927 , the deposit 
of t he county funds with it was 
unla~ul; and it, i n receiving such 
funds under color of being a county 
depository, wrongfully obtained 
possesslon of them. The county 
moneys so obtained ther eupon became , 
in the hands of -the tr~st company, 
a trust tund by opera tion ot law. 
These funds entered into , became 
co~ngled with, and to that extent 
augmented , t he trust company' s assets 
as a whole . Such assets may ther e
fore be impressed wit.h t he trust to 
the extent of the f'unds so wrongfully 
ob,a ined and commingled with them. " 

We have point~d out the cases in this sta te 
which bea r on this subject . They are, a s can be seen, 
not uniform. ~e h&ve po~nted out the inconsistency 
of the rule., t hat where t he public money is concerned 
and a mi st ake of law exists no recovery can be had, 
with other estab~ished rules on principle and agenclt and 
in cases i nvolving public fUnds . We have shown t hut 
in other jurisdictions such rule has been repudiated 
and was repudiat ed in this stat e in t he La~ar case , 
but seemly reinstated in the Thompson cas e . The l ast 
e·xpression of the court (Gomer case ) and t he cases 
cited ther ein are indica tive t hat t he rule mi ght have 
been clarified if the question nad been presented in 
the Gomer case . 

Bef'or e r eaching a conclusion in this opinion , 
ther e remains the questiQn Qf limita tions to be disposed 
of . Section 863 R. S.Mo. 1929 . covers this . situation and 
i s as follows: 
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"Wi t hin three years~ Firs t , an 
aotion against a sheriff , coroner 
or other officer , upon a liability 
incurred by the doing of an act in 
~s off i cial capacity and in virtue 
of his office , or by the omission 
ot an official duty , including the 
nonpayment of money collected upon 
an execution or otherwise; second, 
an action upon a statute for a pen
alty or forfeiture , where the action 
is given to the party aggrieved , or 
to such party and the state . " 

In Putnam County v. Johnson 25Q Mo. 1 . o. 85 , 
it is hel d that tee~ although illegal and excessive , 
were vd thin the purview of the above statute and any 
suit t o recover the s ame woul d be barred three years 
aft er t he statute commenced to run. that is , when t he 
i llegal fees were received. 

CONCLUSION 

Our conclusion is tha t in the ·taee of 
decided easell directly in point fEwing , Shipman and 
Hawkins cases) • we cannot say that recoveryof thes e illegal 
tees can be had , but we ar e impelled to tlie decision that 
it this matt er were presented to the courts, in the light 
of the cases we ht ve reviewed here , that recovery is 
entirely feasible . 

.APPROVED: 

J . W. BUFFI NGTON 
(Aoti ng) Attorney General . 

LLB:RV 

Respectfully submitted , 

LAWRENCE L. BRADLEY 
As sistant Attorney General. 
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