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CRI MINAL PhOC.tillURE : Heturn on death warrant may be made to 
circuit clerk if court not in session. 

Uay 16 , 1939 

FILE 0 
lion. William 1:.... Barton, Judge 
Nineteenth Judicial District 
Houston- 1.:1s eouri 

Dear Sir l 

Thi s will acknowledge receipt of your letter 
of May 9 , 1939- reques ting our interpretation of 
Section 3725, Laws of 1937 , page 223, as to t here
turn of a death warrant. 

This statute reads: 

"After t h e execution t h e warden 
must make a return upon the death 
warrant !2 ~ court by which 
judgment was rendered, showing the 
ti~~,mode and manner in which it 

" v1as executed . 

Prior to t h e repeal and reenactment of t hls section, 
it read (Sec . 3725 , R . ~ . 1~29): 

"The officer exectnt1ng a sentence 
of cieat h shall make return on t he 
warrant of t he execution t h ereof, 
{ t {~ 'l~ * and be by said officer re
turned to t he clerk of t he court 
f rom· wh!Ch-siid warrant-wis issued. 
·~~ il- ~~ *·" 

~5 

The question here turn s on t h e meaning to be 
civen t o the deletion from t he ol d section - that part 
requiring t he warrant to be returned to t he clerk of 
t he court and now requiring t he return to be made "to 
t he court" • 
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lJoes this mean the \'Jarrant must be returned 
into open court while in session or does mere filing 
with t h e clerk still suffice? 

There is no statute 1n our crimi nal code which 
would s~em to throw any light on this question. how
ever, Section 3680 1 R. s • . Mi ssouri, 1929, makes "the 
provis ions of law in civil cases , ~~ -t~ ~ * to enforce 
the remedies * {} * of partiesn extend to cr iminal cases 
"so far as t hey are in their nature applicable t heret o . " 
The return on a death warrant would seem to be incident 
to the enforcement of a remedy of t he state . 

A death warrant is nothing more t han an execu
tion issued by t he circuit court on ita judgment . 
~·ection 1155 , R. s . itlssouri,. 19 29·, provides , uEvery 
execution issued from any court ·of r ecord shall be made 
returnable at t he next succeeding. t erm" , or if t h e party 
entitled t hereto shall otherwise direct , it i s "re
turnable to the second su cceeding t ermn. 

I t has never been doubted that this provision 
means that executions must be r eturned 1n open court . 
United States Bank v. Pritchard, 20 s .w. (2nd ) 939 (Mo . 
App . ) . 

However, this pr ovision to our minds , does not 
settle the question. In a civil case , the circuit court 
can know that once an execution is i ssued , nothing can 
delay t h e levy and return at the next term, absent an 
appeal ana supersedeas bond. But in a cri~ case , 
t here are several things which might prevent an execu
t i on being had on the dat e f i xed. An appeal would stop 
the execution, and ir affirmed, the Supreme Court fixes 
the date . A sanity inquisition would delay the date . 
The Governor may grant a reprieve.. kny of these. if they 
occurred, would prevent the execution from being had on 
the date fixed by t he circuit court . If the delay was or 
suffic ient .length , then the warden coul d not make his re
turn on the death warrant at the next term or second suc• 
ceeding term of court. 
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I t is, no doubt, f or t hese reasons that the 
L-egislature in Section 3725, R.s .. Missouri, 1929 , made 
the death warrant returnable to t~~ clerk or t he court . 

The only reason or purpose for requiring a 
return of the death warrant to the court (or clerk) is 
eo that t he court may know ana t he records reflect that 
the judgment has been carried out . "To get at the true 
meaning of language employed in a statute we mus·t look 
to t h e whole purpose of the act , the law as it was be
fore" t he enactment and ~ change· ..!.!! the law .,E. ~ 
made • ( Pembroke v . Hou s ton, 180 Ho . -;-I'.c . 6~6 ). 
rerfher will a sta tute be so construed "as to make i t 
require an impossibility or t o lead to absurd results i f 
it is su sceptible of a reasonable interpretation" . 
(State v . I rvine , 72 s.w. (2nd) l . c . 100) . 

What change in the law was there to be mad e ? 
The mode and plaee of executioi?- VIas the change to be 
made. There was cause for t hat since county executions 
by hanging had become _gala oc·casiona,. but the r easons 
for t he return to be made to the clerk of t he court stil l 
exist . There 1s ·no certunty t hat an execution will take 
place on schedule . 

The term or word "court" when used in a · tech• 
nical senae means t he court in a-ession, not t he judge or 
olerk the-reof {St ate ex rel . v. Woods-on, 161 Mo . , l . c . 
453; State v . Horn, 79 S . \'i . (2nd) l.c . 1045 ) . But there 
i s nothing in Sec tion 3725, Laws or 1937• page 223, which 
indicates to us that the Legislature used it 1· a tech
nical senu . On the cont~ary, to so construe . it leads 
to an absurd result, in that the court , 1r compelled to 
call a special term to receive the return on this death 
warrant , would find it impossibl e to give to the de.• 
ceased defendant t he five days' notice required by 
statute (Sec . 185~ , R.s. Missouri. 1929) . Thus, we 
think the word "court" should be construed i n a non
technical sense and to mean a retlli'tl to t he - epository of 
the c ourt 1 s records v1hich is the of!'ice o!' t he clerk o!' 
the court . 
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If t he return of tr.e warden be made during term 
time, however, we think it should be recei ved 1n open 
court , The pract ice in t his state is to file ell in
st~ents, during term time , with the court . 

It ~ight be well also for t he court, at the 
first r egular t erm after t he warden has made h is return 
and fi l ed it \rlth the clerk , to call t he matter up and 
formally receive the return in court . ~nis would ef
fec t a literal compliance with t he statute since it fixes 
no definite date f or t he return t o be made , nor does 
Section 1155 , supra, appl y t o fix n date for t h e reasons 
above given. 

CONCLUSI ON 

Therefore ~ it is our opinion that the warden 's 
return of a death warrant may be made t o t he clerk of 
the court which rendered the judgment if~ when tl:e re
turn is made , t h e court is not i n session. If the court 
is in session, said r eturn s houl d be received and fi led 
in open court. 

A;:PROVED By: 

J . E . TAYLffi 
(Acting) Attorney General 

LLB: VAC 

RespectfUll y submi tted, 

I.A\;RENCE L . BRADLEY 
Assistant Attorney General 


