
-
COUNTY BUDGET ACT : 1 . Any surplus remaining at close of fiscal 

year,may be used to pay outstanding 
valid county warrants for previous years . 

2 . Warrants should be paid according to 
registration . 

3 . Section 14 of County Budget Act applies 
to counties of more than 50 ,000 popula-
tion . 

_______ .. __ t 

arch 1 , 1937 
' F I l, L !) I _,-

;.--

t...r. Lee .carham 
Circu it Cl erk 
Stoddard County 
~loomfield ,~isso~i 

Dear Sir : 

C"/ 

This Departcent is in receipt of your letter 
of .~. ebruary 17 , vrhere l n you propound corta1n questions 
r elating to the County Budget Act f or an opinion. 
Your questions are somewhat similar in nature . How
ever , to make distinctions and to c l arify the same 
we ~hall attempt to answer each question separately. 

I. 
Your first question is as f ollowst 

nAny surpluttes existing 
1n any year since the 
etfee~ive date of the 
pr esent Budget Law,can 
or cannot be applied or 
dist~ibuted to and on 
any outstanding warrants 
or obligations for any 
years previoue to the 
enactment and effective-
ness of the present 
J.3udget Law. " 

AssuminG t hat you desir e .your ques t ions 
answered ~olely for the purpose of the budget in your 
own county, we call your at tention to the fact that 
the tludget Act presents two systems of procedure, t he 
I"irst eight sections .,.overning count ies of less than 
50 ,000 , the next twelve sections relate to counties 
over 50 ,000 . Knowing your county to be leas than 
50,000 i t is necessary that we conf ine our conclusions 
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to the fi r st e ·~nt eect jons , pages ~40 to 346 , 1n
clusive . It was the pur pose of the co,mty budget 
act to promote economy ond eff iciency in count y 
g overnment . By Sect ion 22 , page 351, Sec tions 9874 , 
9985 and 9986 were especiall y repealed , and all other 
s ec tions, insof ar as they migh t conflict ~ were re
pealed. In our interpretation o~ the budget act we 
have not trea t ed it a s abrogatin~ and nullifying all 
of the sections of the Revised Statutes of 1929 per
taining to the flnancial structure o: the c ounty~but 
when said sect ions conf lict with tho budget act 
naturally the provis ions of the budget act must take 
pr ecedence and repeal any par t of a section which is 
in c on i lict therewith . 

By the t erms of the County Budget Act, page 
341 the expenditures of a coun ty f or the current 
year are placed i n six different classes . The sixth 
class is as fol l ows t 

"After having provided for the 
five classee of exponses hereto
for e specified , the count y court 
may expend any balance for any 
lawful purpose . Provided~ however , 
that the county court shall not 
incur any eypense under class 
six unless there is actually on 
hand in cash funds suffi c i ent to 
pay all claims provided for in 
precedin1. classes together with 
any expense incurred under cl ass 
six. Provided, that if there be 
ou tstanding warrants c onst1tut-
1n~~ l egal obli -a tiona such war
rants shall f irst be paid before 
any expendi t ure is author1 ed 
under class 6 . " 

rly the provisions of Class Six~ as herein 
quo ted~ i t is evident that the Legisla t ure took 
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in t o consideration t he fact that many coun+ies, at the 
time the budget act became effec t ive, would have out
etanding warrants . The budge t for any year is based 
on ninety per cent of the anticipated current r evenue . 

It was hel d 1n the case of State v• Johnson 
162 •. to . 621, as follows 1 

"A county war rant valid when 
issued is not rendered invalid 
because the r evenue provided 
to pay i t is not collected 
during the year in whlch !t 
was issued, or is misappropriated 
t 7 the officers of the county 
f or whose act the holder of the 
warrant 1s not responsible . On 
the contrary , the surplus county 
revenue r emain i ng after the pay
ment of all current expenses 
of every kind for the y9ar for 
which such revenue was l evied 
and collected, may be used in 
the payment of outstanding 
vall~ unpaid coun t y warrants 
for previous years . " 

~e are , t heref ore . of the opinion t hat any 
surplus existing i n any year under the Budget Act 
can be applied ~o outstanding warrants f or previous 
years . 

II. 

Your second question is: 

Is 1 t true in accordance with 
the Law that any surpluses 
emerged o~ c~ried for ward 
f~om year to year pr eceding 
and including the year prior 
to the effective date of the 
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present Budget Law, be used 
and distributed , as the County 
Court may s ee fit , t o the pay
ment of outstanding warrants 
and obligations unpaid, in any 
of the years preceding and in
cluding the year prior to t he 
effective date o~ the present 
Budget Law and that any surpluses 
ln any year following and i nclud-
1nu. the year succeeding the 
enactment and effec tive date of 
t he present Budget Law be ap
plied and used in the payment 
of outst andtng warrants and 
unpaid o'Jligations in the year 
in which said outstanding 
warrant or unpaid obli~atlon 
accrued, or emer ged and carried 
f orward and distri buted i n the 
paymen t of outetandinB warrants 
and unpaid obli~ations f or any 
o r the yeart, as the County 
Court ay see f it , fo llowing 
and incl uding the year succeed
tn~ the eff ec tive date of the 
present budget Law of Miss ~Jri?" 

Having come t o the conclus i on in the f irst 
question that any existing surplus at t he clos• of the 
f i s cal year under the bpdget act can be used for dis
chargin~ obliga tions or outstanding warrants f rom the 
pr evious ye ar, your second question woul d therefore 
r elate to the power of the c ounty court to discharge 
the obligat ions in any manner they see fit . The 
decis i on quoted supra, State ex r el . v . Johnson , is 
f ollovr ed_ 1n the case ot Hol l ov'ay v . Howell County 
240 }to. 1 . c . 612 , as .f ollows. 

"The bill alle f"es that the 
share of the district is still 
in the count y treasury,but the 
pr oof shows nothing of the sort . 
~batever mer e theory be in
dulged by way of 1nference,one 
way or the other, the actual 
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fact !a . as shown by the proof . 
the ~oney l evied f or county 
pur poses wa3 used f or county 
purposes, presumabl y f or paupers, 
insane Jer~ons , the salarie s of 
officials, the expenses of running 
the c ourts , j ury f e es, expenses 
of e lect~ ons , cr Lminal costs and 
roads and t ridges elseNher o . 
{Vide,~ . t .l909, aec . l l 423 . ) It 
i s not clear t here wns any ' count y 
revenue ' lef t at the end of any 
year a f ter payi ng the indebt ed
ne s s and oLl igations of t he 
county t or the current year. But 
if there was , then under certain 
statutory conditions, the c ounty 
court had the r i ght to transfer 
i t to o ther proper f unds and uee 
1 t t·or c ount y purposes f or en
suing years or existing deficits . 
i f any . a f t e r all contracts 
entered into wi th reference to 
the current year creating present 
indebtedness had been complied 
with and all outstanding current 
county ooli~at ions had been 
satisfi ed . 

The dutie s of t he treasurer wi th respec t to 
enter lng warrants i s aet for th in Sect ion 12139,as 
follow~JI 

"He shall procure and keep a 
well-bound book , ln which he 
shall make &n entry of all 
warrants pr e sented to h1m f or 
payment.wh!ch shall have been 
l egally drawn f or noney by 
the county court of the count7 
of which he is the treasurer 
stating correctly the date. 
amount • number, in whose favor 
drawn. by whom preaented,and 
the dat e the same was pre aentedJ 
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and a l l warrants so presented 
shall be pa id o-at o."' the f unds 
nanti?nod in such wat~rants ,and 
1n the order ~n which they 
shall be presented for paymen t : " 

Section 12140 contains the prov i sions f or the 
c ounty t r easurer payin the warrant . The pertinent part 
is as fol lows : 

11No county treasurer shall 
r efuse the payment of an7 
warrant l egally drawn upon 
him and prenented for pay
ment .- f or the reason that 
warrant s of prior presenta
tion have not been paid , 
when ther e shall be money 
in the treasury belonging 
to the .r'und drawn upon, 
sufficient to pay such prior 
warrantc and any such war-
rant so presented; but auoh 
t r easvrer shall , as he ehall 
r eceive money i n t o the t r easury 
belonging to the fund so drawn 
upon , set the same apart.or 
t he payment of war ranta previoua
ly presented for the ordi nary 
current expenses o f the county 
as mentioned i n the preceding 
sec tlon ,and l n the order present
ed , so that no such warrant or 
subsequent presen tation shall 
remain unpai d b7 reason of the 
hol der or such warrants of 
prior presentation failing to 
present the sL~e for payment 
after funds shall haYe accrued 
in the treasury for their 
payments .. 

The Johnson decialon also holds that delinquent 
t axes, when coll ected, must be appl ied t o out standing 
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warrants issued in t he year in wn ich the taxes were 
l evied . Since the enactmen t of the budget act we 
t h ink that the Johnson decis ion is also decis ive of 
what shall be d one with any sur plus re~ining in 
any year . After referring to the sections herein
above quoted the court says , 1 . c . 631& 

"This sect on then had been 
t he law of this State for 
twenty years before the 
adoption of t he Constitut i on 
of 1875. ~r ior to that , it 
was not necessary that a 
c ounty warrant should be 
drawn upon a special f und 
or tha t i t should come to 
the holder dur1ns the yoar 
1n which the indehtedne aa 
was created . :ha t , than , 
was t he effec t of the Consti• 
tution uoon this sec tion ? 
llS was ruled in Andrew County 
v . Schell,l35 uo . 3l,and 
State ex r el . v . Payne , l51 
J.<•O . 670 , tha t section was 
mod i f ied by the Constitution 
to the extent that there
after the warrants dralfil by 
the c ounty court in any year 
to meet all the necessary and 
current expens es for that 
year ~ust first be paid in 
full in the order of their 
registration , and i f a aurpl~ 
was l eft, then the s ec tion 
operated on a ll other war
rants jus~ a s lt had prev ious 
t o the adoption of the Constitu
tion of' 1875. In a word , that 
section, in so f ar only as it 
c onf liet•d with the provisions 
of section 12 of article 10 of 
the Constitution , oecame 
inoperative by f orce of the 
Constitution as aoon as i t 
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went int o Qrrect , because 
inconsistent therewith. But 
with this excevt 1on there is 
no such repugnancy ao requires 
us to hol d i t was absol u tely 
r epealed , the r ule of con
struct jon being +:hat before 
it s hall be c onat r red aP r-e
pealed by i mplication only , the 
two "~~UB t be so repurnant that 
both can not s t and, and, we 
t hlnk . with the modi f 1cat1 on 
we nave mentioned , both can 
stand . Such has been the 
opinion ot' the Legislature , 
we t h ink. 1r om the f act that 
t h is secti on has been Pre
served tnrou~ threo revis ions 
since the adopt ion of the 
Constitution. We c onclude 
that this surplus , after the 
current expenses for the years 
1895 and 1896. had all been 
pa id • at once becaMe subjec t 
to t h is general statute , seet ion 
3166 , Revised Statutes 1889 , 
which provides a just and 
equitabl e r ul e for the payment 
of the debts ot the c ounties . 
The pr aferrod r ight of pay -
ment accordi n g t o registration 
ls not taken away further t han 
the changed condition wrought 
Uy ~he Con stitution requires , 
and when the Cons titut ion is 
read int o ~d wlth tnia section , 
i t mer el7 changes the order of 
paymen t ao ~hat the funds pro
vided tor euch year 's expens es 
i s pr imarily the rund out of 
which warrants drawn f or those 
expen ses are to be paid accord
ing to their presentation and 
registration in that year .and 
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when t hey are all p .. 1d and a 
sur pl us , an i n this ca se , re
mains , t hen it i s a pplica bl e 
t o unpaid warrants of form$r 
yea r s and s ec tlon 6771 , Re
vised St a t utes 1899 , pr ovides 
t he rule of pr iority jus t as 
lt d i d be for e i t s modi f ication 
by t he Consti t ut i on of 1875 , 
and t he sur pl us is not t o be 
distri bu t ed pro rata . tt 

We a r e , therefore , of the op i ni on t ha t the 
unpaid obl igat ions shoul d be d i s charged out of an7 
s urplus re~aining and should be paid a cc ordin g to 
t he r egistration of t he warr ant s . 

I I I . 

Your thir d quoa t ion la s 

11 118 to .. e c . l4 , pa ge s 348 & 
349 , ~ia souri Laws , 1~33 # 
can any surplu~e s in dach of 
s eve r a l y~ars _'olloVc•ing and 
lncl~dinL t ho y aar succeed-
i nG thl er~ec tivo da t e of t he 
pr esent lJudga t Law of ~Jissouri , 
be used t o pe.y a ny out standing 
warrants or unpaid obligati ons 
ln any of the years pr e cedlng 
and includ ing the year pr ior 
t o the e f f ec t ive dato of the 
pr esent Bud£et Law of 1ssour1?n 

~videntl7 you r efer to t he f irst par agraph 
on pa ge 3,9 , wh i ch i s a s rollows r 

"Any cash surplus at the end 
of any fis cal year shall be 
oarried forward and mer ged 
wi t h t he revenue s of t he 
s ucceeding year.* Pa yment_ 
of any l egal unpaid obliga
tions of any prior year, 
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however , shall be a fi rst char ge 
in the budget a~a t nst the 
r evenues of the budget year ; 
provi ded that any defic i t exist
ing n t the erd o~ the year preced
inr that lr: v'h~ ch this act takes 
effec ~ m~y l~ ~n ld over a term 
of yearn , or in ~uch other manner 
a~ t he c ounty ccurt nay deter
mine . " 

As s tated t1. tho beginnln g o r ... his opinion, 
your county is not af.ected "trj this port i on of Section 
14J sections 9 ;o 20 , 1nclu~ive , being applicable to 
c ounties of -or o than 50 , 000 pooulat.:.on; the f iret 
eight sections , applicabl e t o your county , do not g ive 
t he county c- ourt any ~uch power . \'e think the logic 
and authori t i e s here tof ore quoted i n your f irst two 
ques tions are a pplicable and , as stated in ~he last 
paragraph of your l etter , ~hat oach year f ollowing 
and includ ing tho effective date of the budget law 
must carry lts~lf fin~cially , and that all obliga
tions of any y6ar were to ~e paid : rom the assessed 
r evenue in t hat part icular year . If any surplus re~ 
mains a f ter all obli~ationa are paid said surplus 
~AY be used in payin g past obligations . 

Respectfully submi tted, 

OLLIV,3 • NOL N 
As s1 Ptant Attorney General 

APPROV .:.D : 

J . ~ • l'AYLOR 
(Acting ) At t orney General . 

O:iNaLC 


