
CIRCUIT ClERKS - Cannot re tain £ees al lowed in excess o~ 
the amount as contained in Sec t ion 11786 , 
Laws Mo . 1933. 

January· 31, 1936 

Honorab l e ~ee Barham 
Circuit Clerk 
..... t oddar d County 
Bl oomfield, Mis sour i 

De ar Sir: 

F J LE D 
~ 

~_)__, 

This depar tment is in re cei o t of your l et
ter of January 20 , 1936 r e l a ting t o certain fees 
of your off ice . Your l etter is ps follows : 

" At your ear l iest convenience I would 
like t o h~ ve your opinion and the l ew, 
on the accounting of t he fe e s earned 
by and due t he Circuit ~lerk, in Dr ainage 
~lstrict an~ LJvee tax sui ts , filed s i nce 
October , 1935. 

n.Joes the Circuit Clerk h--ve to account 
for fees enrnec 1n such s·· 1 ts filed i n 
t he Circuit Court?" 

In 1933, the Lcgislc ~ure , Lsws Mo . 1933 , ~ . 369, 
rer e aled and re- enacted ~eetion 11786 . 1he nertinant 
p ar t of t he new sec t ion r e l a ting t o the salary of cir
cuit cl erks in counties of your nopulation is herewith 
quoted : 

" * 1n count ies having a poou l ation of 
25, 000 and l ess than 30, 000 ~ersons , t he 
sum of v 2300. 00 ; 1n counties hav ing a 
pooul ation of 30 , 000 and l ess than 70 , 000 
pe r son~ , tho sum of , 2500 . 00; in counties 
having a populat i on of 70 , 000 and l ess 
than 80,000 persons , the sum of ~3000 .00; 
ry rovided , that in any count y wherein the 
cl erk of the Circuit Court is ex- officio 
reco ~der o f ceeds , sa ir offices shall be 
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considered a s one for the purpose of t his 
sec t ion; prov i d ed f ur t h er , tha t clerks of 
the Circui t Court shall be allowed t o r etain , 
i n ocditi on t o t he fees a llowed under t his 
s ec t i on, all fees earned by t hem in cases ot 
chnnge of venue from ot he r counties; r rovic.ed, 
further , t ha t , un .U vhe exnlrat ion of t heir 
nresont t erms of ofiice , the pe r s ons holding 
the of ice s of Circuit Cl erks shall be Do id 
i n t he same menner ~nd tc the same extent as 
now p rov ided by l aw . " 

The Legislature a lso r epe aled and r e - enacted Sec
t ion 118 14 , R. 6 . Mo . 1929 r e l a+.ing to t he col lec t ion 
of fees and r epor ts of t he circuit clerk, said sec t ion 
be ing as f ol l ows : 

urt shall be ": he duty of the clerk o f the 
ci , cuit court t o charge end collec t for 
the county , in all cases , avery f ee a ccruing 
to his off ice and t o which he may be an
t i t l ed under the IX' o vi s i ons of s e c tions 
11785 , 11787 and 11788 or of any o ther 
s tat ut e , except such f ees as are char geabl e 
to t he county , and if such f ees be no t pa i d 
when due by the party l i ab l e f or s ame , i t 
shall be t he duty of t he clerk to for th-
wi t h issue a fee b i ll for same and pl a ce 
such fee bill in the hands of t he sheri ff 
of thft proper count y , who shall for thwith 
levy s r me on : be proper t y o f the persons 
l iabl e ther efor , or their sure ies , as 
au thorized and pr ovided by sec tion l l776 . 
Su ch clerk shall , at the end of each month, 
f ile wi th t he count y clerk a r eport of a ll 
f ees ch~rged and a ccruing to his of~i c e 
curing such mon t h , s ~ating the t: t le of 
the ca se or on what a ccount such fees were 
charged, to ge the r wit h the names of the 
persons paying or who a r e l iable for ssme, 
wi t h t he names of all sureties , wher e 
security for costs harbeen r equireJ , and 
which r eport shal l a lso show whi ch of such 
fees have been pa i d and the t otal amount 
thereof , and what f ee b ills , 1f any , hove 
been is ~ued and for what fees and when nl a ced 
i n the hands of t he sheriff f or col l ec t ion, 
and further s t ating t hat , aft er du e di l igence , 
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he hae been unable to collect the fe es re
ported unpaid, and wlich said report shall 
be verified by the affidavit of such clerk. 
It shall be the duty of the c ircuit clerk, 
upon the fil ing of said report, to forthwith 
pay over to the count y treasurer all moneys 
colle cted by him during the month and re
quired to be shown in such monthly report as 
hereinabove prov lded , t aking duplicate r eceipts 
theref or, one of which shall be filed with 
the county clerk, ~nd every circu:t clerk shall 
be l iable on his ot~icial bond for all fees 
coll e c t ed anc not a c counted for by h im and 
oald into t he county treasury as herein pro
v i( ed . It ~hall be t he du t y of the county 
court to examine s aid monthly report of the 
c:rcu:T c lerk and to requ :re the prose cuting 
attorney to enforce payment of ell fees 
there in shown ~o be un~a:d, ln any manner 
now or hereafter nrovided by l aw , and , t o 
tha t end , such prosecuting at+orQey shall 
have au thority at any t' me to dire c t the 
i ssuance of any execution or f&e oill for 
costs in any caso 1n which ~ny costs a ccruing 
to the eonnty are unpaid . n 

Y. e assume tha t you have in mind Section 10878 , R. s. 
Mo . 1929, which is as follows: 

" 'lhat it is underst ood that the ord inary fee 
statute does not apply to services rendered 
by any county or township officer or wit ness 
in the organizat ion , incorporat ion or admin
istration of any drainage or l evee districts 
here ofore organized, i n process of organi
zat : on a t the time of pas sage of this ar t icle , 
or that hereafter may be organized under any 
genercl or special l aw of Missouri permitting 
the organize ion of drainage or levee dis
tric t s, but tha t such officer or witness , ex
ce pt as is o therwise provided for in the sub
se quent sec tions of this a r ticle, s hall re
ce ive onl y a reasonable comnensa t ion to be 
fix~d by the courts for services ac t ually 
ren~ rcc , t hat u etitioners ~or forma ~ ion or 
incor~orqtion of dr ainage ond levee els tr :cts 
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and the o ··' leers of such distr :eta after the 
same have be r.n organized may ..:re pnre, wr: te 
or print all copies of neti t ions , wr i ts , or
ders and decrees of courts s nd ot her papers 
pertaining to such ~istricts qnd furnish the 
s ame t o the county and circuit clerks or 
othe r off icers for their use , and in such 
event such officer aha.l l be entit led to only 
a r easonab l e c omr ens ation for services actual ly 
rendered the dis t ric ts in issuing such writs 
and c opies of decr ees , order s or othe r !)apers . " 

The section per taining t o the fees of circuit 
clerks with reference to drains a nd l evees is Section 
10879 , R. s . Mo . 1 929 , which is as follows : 

"The eounty and circuit cl erks , excen t as 
limit ed in sec tion 10878 and ot herwise speci
fied in s t atu t es governing the organization 
and admini str ation of drainage and ~ee dis
tricts , shall recei ve (in addition to t he 
f ees and deputy hir e allowed under the provisions 
of sec t ion 11811 , R. ~ . 1929) , for fi l lng each 
~aper rela t ing to a drainage or levee district, 
five cents; for issuing each subpoena , sum-
mons or notice, and f or ap_rr ov1ng anC. flllng 
ea ch bond, twenty- five cen ts ; for r ecor d ing 
or cor ying ea ch one hundre~ wor · s a nd numbers , 
eight cents, any number cons ls ti~g of more 
than t hree .flsures to be cons ..... erec as two 
numbers . The fees o.f the sheriffs and wit
nesses shall be the s ame as allowed i n sec
tion 10878 of this ar t i cle . " 

We .further nsqune tha t the question arises as t o whet 
interpre t ation is t o be pl a ced upon the phrase , "in ad
dition to the fees and de puty hir e allowed 1mder the nro
visions of sect ion 11811 , R. s . 1929u . In other wor ds • 
when the LegJ.S la tilre re- enac ted Sec t ions 1178 6 and 11814, 
- are the fees as provided 1n Sec tion 1087 9 , t o be incl uded 
in the o.ggrega te amount t o be retained by t he circuit clerk 
as a s a l Pry, or are sa i d fees t o be in addit ion to t he 
aggr egate amount? 



Honorabl e Lee Barham - 5- January 31 , 1936 

Sec""ion 10879 , .{. ~ · Mo . 1929 has been on our 
statute b ~oksfo r a number of year ~ . H~nce , when the 
Le gisla t u r e r e- enac tee Se c tions 11736 and 11814, we 
have the ques t ion of the l e ter sta tute t aking precedence 
over the ol d sta tute . 

I n t he ca se of St ate v . E.bbs , 89 Mo • . pp. l . c . 98 , 
tm court, in construing the statute , said : 

"'lhe·gener al purpose and object of a s tatute 
is never to be overloo~ed i n its construction 
and a plication, and it shoul d always have a 
reasonabl e construc t i on . " 

In the case of ... tate ex rel. Monler v . Crawford, 
30~ Mo . 652 , l . c . 661, t be court said: 

"The general l anguage referred t o cannot be 
cons+rued t o de stroy spec i fic contr ary ~re
visions in the l a ter act , nor will the t act 
that the t\YO acts are p e.ssed a t the s ame 
s e s sion pr event the l a ter fro m r e peal ing and 
mod ifying the f ormer if t hey ar e in irreconcilabl e 
confl i ct . \Y'hen two a c t s i n par i ma t eria are 
~ssse at the same session t hey are t o be 
cons trued so that both can stand i f reasonabl e 
cons t ruc t ion w.: l l ":'ermit . Neverthele ss , lf 
there is irreconcilabl e repugnancy , the l ater 
act ~J r>evqil s . " 

We call your attention to the fa c t that in Section 
11786, R. s . Mo . 1929 , quoteo supra , the following .,.,roviso 
is made : 

" ... the i. clerks of the Circui t Court shall 
be allowed to r etain, in a~dition to the 
fees allowed under t h is sec tion , all fe es 
ea rned by t hem in ca~es of change of vonue 
from o he ·· count ies ; <· 11 

In the c a se of Brown v . Patterson, 224 Mo. 639, 
the court asia , l . c . 658: 

"The office of a ' provieo ' is t o limit or 
restrict tbe generai l~ nguage pr eceding i t• 
and not to enl crge t he enacting claus e . 11 
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Also , in t he case of ~tate v . Breckenr idge. 
219 Mo . ~P • 587 : 

" P.s a r ule , exceptions 1n s tatutes are 
strictl y cons trued. " 

CONCLU<" ION~ . 

•:e are of the op in ton that t he Legisl e tur e , by 
enac t ing St. c tion 11 r;ss , setting forth "Jla inl y and con
cise l y t he a s~regn~e ~mount of fees ~he circu:t clerks 
of the St a t e cou l d re tain as t heir compensation, in
cl udes fees from every source and of every na~ure , and 
that the only f ee s or compensetion th~t a c l erk can re
ceive in addit ion to the o.moun~ s9ecified in sri~ ~ection 
are change of venue cases . 

Theref ore , we cons t r ue the c l r use , "in ad~ i tion 
t o the fe es anc de puty hire a llo ed under the ~revisions 
of sec t ion 11811 , rt . s . 1929 11 t o !1e rmit t he circuit 
cl erk t o make t he char ges as conta mad 1n t he sections, 
but he mus t accoun t for such fees a :-td i nclude t he s ame 
in the amount that he may re tain as compensation. 

ROY llc KITTRICK 
f t torne y Gene ral 

o-.11 : F E 

Yours very t rul y . 

OLLI ' ~ ;, . NOL~N 

~s ~ istan ~ At t orney General 


