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an4 lnstzuctions un~er tbe terms of t he law 
or ~rant ete '1ng tne !~.· 

• e &hall tze~t JOur lnqulries 1n \he or~eE named. . 

I. 

PtffiCrt~SIHG ~G ~NT 4Cf AP~LliS 
ONLY 1fV EXP£fi l}l W ..,E OJ' fUIDS 
APPRO n l A TrD BY 0 ! -· lU.L A !"19 JtijJ.l • 

rhe St a te PuZcha.aiag .tgent A.ot foun-d at page •10 Laws of 
Miasouri l93S, 1& a cosprehenal•• act intended to ooncentzate all 
sta te buJ1ng ttu-ough oae age-ncJ, to pl oce all woh buyt.ng on the 
baa1s of compe,lt1Ye bide, &Dd to pl aoe such purchasing on a oash 
baata. Howeyer, there are certain l1mt.~a ttooe upon the opera t \ on 
ot the ACt. One of these l1m1t~t1ona artees f7om a mandatory re
quirement of t he A.ot. Se13t1oD -' reads aa follow o: 

11No deput.JIIent shall make ClAY purohue escept 
tbrougb the P\U'cha s1ng ~eni as 1n this Act 
proYlded. The PU?obaabag Agent aball not f'u1'
A1ah any supplies to &nJ dep~rt•ent wttcou' 
ti:ret ettcu1'1ng e. oe:rtlt'tcation f:t'oa tbe audltol' 
tha't an unenoucbe:t'ed b&l&Goe remain• in the Qppzo
prt.etlon ana ~!lotaent to •h1oh the eame 1s to be 
ohuged au.u tha.t az1 unenoumbe!'ed. balance reaa.ina 
tn t he fun<i tzo which pay ent ta to be rsad.e, 
each euf ttcient to po.J therefor. The ~rcnas1QS 
~ogcut shall b e l i abl e pereoaallJ and on bi s bond 
tor tne a vunt ot eAY purchase made wltbout such 
oert1f1cat toa an~ the au~t\o~ shall be liable 
pers onally ~.ma on his bona t or the o.mo\Ult ot enr 
! alae c erttft oatlon. " 

FroA t..be !oregolna roqu1r eant 1l le appez~u:at tha' be
tore tbe puzcha41ng ~ cnt can aot 1n taking b 1da or making contr ota 
te p~rcbase suppliea tor any 4epart~ont he muat act upon a cor
t1ttoation of 'he St ate Auditor thnt there r emains an unexpended 
balance in the approp.rta,tlon tor that dep~r trnent tor that purpose . 
It 1s ocoo~dlnglJ apparent ~hat tbe Qo' would no• oper a'o upon any 
purenaees not ntade by Y1rtue o! an appro,.~:r1at1on of t.he Gen e z al 
As sembly , a s t he purch&a1ng a~eut ta not autbor1zed to make any pur
chases 'l'itbout such cert1ftcatton. Aocordtngly, by t llta .requi rement 
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t be ot baa •~eluded fro- 1~& t~r • AAJ purob ae ade by t be depart
en\ fro funtta wnlcb er~ not appropria ted to ~h \ depart ent by 

t ne L g1al a tu.re . 

II . 

fl E PUflCH ! Sl U AC£ T CT, Hll 
PnOPIR~Y COBSTH. D, DO JT APP~! 
TQ UBI VERS l n OF ill OU I. 

Altho b youz lnau1ry concerns 1taelf oDlJ wltb tbe 
printing contract of t be Unl~ r a tty we found oureelYel confronted 
w1tb a contt\tutton l pzoYlalon r ap ctln th~ cont rol and manave ent 
of t he Un1~er s1ty. In other wor ds , upon deeper ln•eetl atlon we 
arr1Yed at t he conclua1on t hat the s t atutory proY1a1on a found la 
Ch pter 115 R. S. o . 193 , fieotlon 3 of tbe PUl"CbU1~ U £8Dt Act 
•ere not entirely cont rolll ao far aa t be UD1Y r atty of ao~rt Y a 
concerned. Section 5 of Article XI of tb Conatltutlon of • t saouzl 
pro~ldea: 

' Tne cenefal AaaemblJ eh 11. wnen Yt r tbe public 
aohool tuod wt l l p ralt and the actual nee a tty 
or the fame a&f r equire, a14 nnd 1nta1n the s tate 
Un1Yars1ty , now eatabllahed, wttb lte pz es ent depart
mente. Thr 80Yt rn ent of t he t te un\Yer a1tJ •nrll 
be veattd .A ~ l?oua gtOuiiioza. to oooal at of n ne 
members . to be ppo1ntec. bJ tne GOYrrnor , bJ &nd 
• ltb 'h' auvi ce aha conaent of 1-he en t e. • 

Th• &bote conat1tut1on proY1a1on 1a d1r eot date 'o 
t he en ral A ae bl• t o a l a &nw 1nta1n the St t e tJn1Yer s ttr by the 
approprl at 1ou of t uud& tor 1ta eupport beneYor the condition of the 
publlo ecnool fun4 wi ll p ralt. It 11kew1 • t a a conat 1tut1onal 

us.z utee tb t tht ~ euent and C\lD trol of 1.ha Unh er al t7 ehall be 
to t be Bonr d of cur tors . R dl ea 'o a Yt 1n t he event of eny co~ 
fl1c bet uen tueee constitutional proY1a1on and ibe eta te purchaet ng 

ent ac '• t ht. act at tve liJ t o t be constt ~uti on prov1atone . 
• eball f 1rat conatder whethez or not t be Uo1vera1 ty 1 a dep t aent 
1tbln t e an1n. of the Act. ectloD 11 of th Aot def1 n1~ the 

ter therein u ed prvvlaes i n part aa tollowe: 

•tbe t er 1 depaztment• ae ueed tn tbt e ot ehall 
be deemed to mean depart· ent , otf 1oe , boar d, co !eaton, 
buze u, 1ns t ltut1on, or nn7 other genctea ot t he 
atate . .. 
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be Sup.e Court of 1 eaot 1n tbe c e of Utate ex 
rel. Un1vera1ty va . Chase , . te Au41tor , 220 • • 951 , deter 1ned 
t.hr.t tlle Uuive r aity of 1nneaote. a a atate 1nat1tutton or agency 
of the a t a \e within the ean1 of the l a• • t abl1ah1n a Com 1 s ion 
of A \a\a'r t1~Jn and Ftuo.uoe, hoae dutt ea were cloaely ak.tn to 
th t of t e St te Purchastr~ ent in tb11 St te. At p~e 95~ tbe 
Ccurt a t ted: 

•tn t the un1vers1t1 1a a at t 1nst1tut1ou, in 
t • le l aa well aa the collo~u1bl sanae, d i ts 
of co doubt. In eg nta •· r t , 7 inn. 61 , 
tt •ac i a tha t tbe boaz4 of re enta 1a a public 
corpor tio , a • tr ate oz ellt' of tn t a•e 
w\tb a •a~ecified limited po ra • tor uae 1a 
& ' tlcular anner for 1 an • • That 
l u • waa c astr~ d in tate ex rel . Ss1th va. 
van He d , l~~ 1 • 1 4 , 14~ 1 . • 967 , aa re-
co n1z1nt \.1. Un1Yer&1tJtobe a• pub11c in titution 
• • • • r ely &D &f!ncy of tbe atat e to exercise 
certain l1aited and apectf1e powera. • • 

t-av1 ~ det r ined tba.t the t te n1ver tty 1a a dep&.rt
ment lth1u the a u 1ng of the St t e Purohaa1 ent o t •• are 
confronte \th tbe i nterpret tiOD Which 18 to be 81V8D the word 
•go•· rn 1 nt• a• used in the conet1tut1on 1 prov1a1on hereinbefore 
:rele"r'r ed to. 

In •~•~1nl tne dec1aiona of other atatee we find th1e 
i dentical Attu t1on tt.rose 1D tile St te f inn aota. A few ye I 
ago a l a as pas ed lD tnat at te ••' bl1ablng a depart nt of 

dm1n1 tr tton and lnAnce. rnt a act •o~ked a radical, dras tic nd 
farr cntng on e upon the St a te Gav~ rn ent . It waa tatended to 
dr a 1tb1n ita prov1a1ona all of the act1v1t1ea of the State re-
epec\1 t he aspen 1ture of atate tun a , except tnaofaz r strained 
by oonetltut1onal 11a1ta t1ooa . ue t te ex rel. 11ller ••· ines, 
239 • • 670 , 1. o. 671 . In the en •• o e aupra, the board of 
re ant of tbe University bro ht ault in t the St t e Auditor to 
require 1a to 1& ue ~ warr Dt 1o p y ent of a group 1naarance for 
all of \ e e loy••• of tne Un1vers1ty. Tnla expenditure bad not been 
autnoriaed b7 or 1a accor danc• with 'h Act pro•141n for the part-
ant ot Ada1n1atrat1on and Fin uce. In det r 1n1 tb1 a caae t be 

c uzt cone1 ered t. he conat1.tut1oaal prov1. ton r apeoti tne Untveretty. 
Tbe Un1v rai\J of 1nnesota wa es\ bl1 b~d un ar the terr1torlal 
ltiW8 of l 51 . wection 4 of ~n· Aot PZOY1ded: 
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•rh ~ over cnt or tbla university oball be 
veatec in abo d of twelve regents . • 

uen tho territory waa euA1~ted to atate~ooa tbe con
at1 t~ t1on of the atate confirmed and ~erpetu~tea tnta prov1a1on. 
Tbe " 1nnea~ta Oourta tn detormi n lug the construction to be placed 
upon the above provtelon beld it eynon~ou w1\n cont rol ao4 canaRe-
ent , stating l . c . 956: 

•the peop • were tbe •corpo r · tora or tnt a in
stitution of le·r .tn£' and •by their Conatltut\on, 
conferred the entire control and ~ana ement of 1te 
afratr a no pro perty• upon tn boar d or regent£. 
einberr v. Regent s , 97 ten. 246 , 2~4 , 56 1. • 

805. t ll that po•or h Y1~ been put l n tbe regents, 
none of it r emained to be exerci aeo by any otner 
Dody • not even the ,eg1a1Ature 1t selr. • • • • • • 

Ana &\ p • ~67 etated: 

• tth the policy we bave notn1ng to do - except 
tn~t , r eoogn1z1n tbe annuute of the Conetltut1on, 
•e u..UI 'C 1ve t t ertect a llt1.t&t1on berore ua 
rurnt ents th& oocaa1on and t•poe&a !he 4utr of 
d.eo1c;,1ug "n1on oft o oonntct1ng lR.·I we munt \ 
enroroe, t no par~ ount r ule ot tbe cone t 1tut1on 
or ~ne euoor~taa\e l aw of the Legislature. The 
conat1tu t1on of tbe eta'e naa 1ec1 red, 1n er!eot, 
t nat tne an~ ment ot tne uniTe r atty ana11 be, 
uo~1l ~n p o~!e 'ne~aelve say otn r 1ae, tn a 
reiatt . ly s 11 , alo ly cna 1 Dot ra, o ttosen 
t or tne1r epectal rttneoa for an 1ntarest ln ~e 
wor~ . rno e-rly or t 1 of t he plan did not Jua t1 ! J 
tt . Tne oo~'Zu waa cons1derea sol r e s to De 
cumDorao, e and tne etnod or i ts el t c t 1on •o nost 
pern1c1oua one•. Jorty Year. of t he Uu1vera1ty of 
r.l1nuE.so t~, Johnson, o6. aut wn te•er o.r nowe-.er 
just tn or1t1c1a~, the urpose of the c nat1 t ut 1on 
roma1 · cl ear. It waa t o put tne ~aoageeent of 
tne great e1t s t a t e ed.uca'C 1on~l 1n~tttutton Deyond 
\ne dan.orr of • o1~l n t1 pol, cJ , 1l l-14formed 
or cc..re1es .• cudl t na p '1 an bt tton that 
- ould De ~o&a1Dle 1n tne oaae of man ?.eaent by 
ettn r Le 1o1 8ture or e~ecutlve, cnoaen at frequent 
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in~erY8la and for tunc,tona and because of 
~uu1 1t1es and activ t t1e vaetly differen t fro tbose 
wh\ob qualify ror tne man ~•men~ of i nsti tution 
of htgner education. • 

The Uupremo Court of Minnesota held tha t by Constltut1onal 
provtston \he manage~ent and control of tbe ~tate Univer si t y had 
been e£ted to t ne boar d of regents . See al eo ' nntng et al. we. 
nnt • erst ty of « tnneaot~ ·, 336 • • 21 ·1. es t ~a . Board of Trust er 1 
of l uai tJniver 1 ty t al . 181 1 . 1 . 1 44. 

our own Supreme court baa had occaat n to ~t acues tbe 
ea.nt :ag ot tne ord •governaent • aa ue od ln thl l eeotton. In the 

case of Bl~le ~1 rei . ~s . Board of Curatora ot the Un1verotty of 
1asour1, aeg ~o. 5981 ~fie Court cons\dered ~be power of t be Gen r al 
Aa&e~Dly to enact l eg1elat1on p~ov1 a1ng for add1t1on 1 depar~ enta 
ot the 9tat e n1vero1t y. In deter~lniog tba t tbo po ar to govern 
di d not lnclu4a t be 1~•er to create tne Court s t a ted on page 619 : 

a. • 4 •Tbe r eal ueation ther fore, i a whe tber 
tne exoluelon of leg l elatlve author1tJ arises by 
nvc~e azy impl1oa~1on troa t ho • ord ·~over ont• 
ae ucployed in a«c~1on ~ ot artlol e 11. Aa stated 
i n t b oeg1nu1 , the or • of the conet1 tut1on 
ust b• giv~n tbeir natural e1gn1ficati on 1n th~ 

conn ut1ou ln whioh ' ~boy are usod. The ~rtuary 
mt~l1ng or ' 0ov~~n~ent• acoorJ t ng to tho Century 
Dlot1on~ ry and C)olopea1 1a • gu1 dano~; direction; 
regul t1on; ana .. c ent ; control ; ae , t he ~overn . nt 
of one • conduct.• Ita pr1 ~1 e&hing, according 
to cb t er• $ ~· I nternational Diot 1 nary, i e : 
' Ac~ or t o ; of goYerntng ; exerc i se of ~uthortty 
in ~eeula~l &he action of om~th1 ; oontro1 ; 
d irection; r1.;lo ; .~· egulat1on; ~peo\ f . tbe d1l' ect1on 
of &f_ irs of s t ate ; the rultug and d \ n1strati on 
of & J01 1t 1eal ~ody.• • • • ·~ 

·e oi rect part i cular a ttention to t be use of t he word 
lf-."nage ent .. as one of tne synon7 of go-.eznment . But before 
leaving t he ab01e o&ee we wieh t o re k t hat t b 1aaue there de
t er ined was tne dl at1nct1 on bet een the po•er to manage and control 
that •hi cb is in e~l st~nce and tbe p~n~r t o cr ate. In our optnion 
tot s dec1a1oo i e no' con~roll lng of t he i ssues here \nYolveo, . 

tn orda and. 0 hrases , 3rd Scrtes , e f ind •:oYernaent• 
to l e d.a!1ned: 
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•rhua , •m na e At' means ada1n1atra~1on, c ontrol, 
eto . a.nd one ot tbe aynonyiDa of an•gemen~ 1a 
• govero~ent.• City vs. Howard 119 o. 41 . 1 . c . 45. • 

I n ebat er we find an eaent defined ae: 

• Act or art of l:llln&~1 ng; the aan er of tr111.t tDSl ; 
directing, cazryin on or u81n • t or a purpose; 
conduct; nda1n1etra t1on; gui oanoe ; control; 

tUl5 e en1. of s t a te affe..1r a . • • • • • • • • • • 
a bua1ueae deal lo ; negot\ a ,1on. • 

In thd o or State x ral. coowell • • · ial tb, ~ud i tor , 
not yet r evortad , tbo Court conaSdered the conatit~t1onal provla1on 
wh1oh provldf:d tha~ tt~o 9t~t• ·u~bway Comn,1ss1on abould. •acquire 
aater1 ld tor t e conat uct1~n vf th tate H1ghw~ya . Tbe Cour t 
rerna r keui : 

•The g4~t ooAfwr~io t ni a power oonta1na no 
deleg~t1on to the le 1slat e or a tnor1tJ fer 
le \alat1ve del•;ga.tiun of tha t po cr or any p rt 
o! 1t tc any otber ato.to o!f1<~e.r or er..t . • • • • 
1 t x.a.,a. o •• l~ be noted t.llii.t t.he nego tio.tlon for 
p urcb&s by &~vert l s~&ut for bida , t b acc~~taGCe 
of th•: bi d ft.U tb~ €. Utt:l'1fl6 aooor 1 ly 1 nto a. 
contr~ct i n r1t1 ~ &r par t . of tne \ranaaotion 

d \O t ber c~nstitute the purcn e , and tbht tne 
co i i c t.t. \; lUU40lo be a.l40ru oJ e.ny pe.r l. of 1\a 
ploLGZ) a isoretion ana poacr 1n the pre~1 ee& . ~ 

Iu 'h t or~o lng caae the Court held tb t tbe power t o 
aoqutr inclu e Ln power t adYert1ae tor Oi ae or ne o\1ate tor 
t he , to accept auoh o1Q •• • • lo•e&t and b~at , and to make a con
tract coordiu.ly . o i n the inatant en e it i s our op1nt on ~bat 
t bo woTd •gover nment • a ana tbe an oaent and control ot the 
llntver 1 tJ ~nd, &a ae helc1 by the 1nneaota Supreae Court, pr tH181'Yed 
in the hoard of cur tore the power of purcb ai ng suppl i es, wntch 
could cot be d1Yeated bJ t be Purcba~ i ng A ent Act. 



lion. OrvUl e • neruett . - 8-

III . 

7.PERDI 1tm 5 OF TRUST FU ·os , IfTS 
A D OfHlh DOIATlO S UJD!R J CONTROL 
O'F ,'Hi BOARD OF CURAtoRS. 

bi le 1t i& aQp ent from our foregoing at tement tha~ 
the expend\ tuJ·ee. of euch funds ahould 14 no wa.,- be construo4 to be 
1n the State Purobaal J en\ , ther e 1a at\ll t he queatton aa to 
whether or not tb~ ae fun~• ~zo re~utred to be depo .\ted in the St te 
rrecaur 1 uL er ~~• proYisiona of Sonate Blll 124 found &t p~e 414, 
La•• ot 1933. Portion of tLi a act r~~d aa follows: 

•All f c &, funi& ~ Ouer~ 1roc 6U taoeY8Z 60Ul00 
1' 8Ct:1 vu b) &J.o) ep t t.l.a1i , U\)brd, o~ c..\41 0(1 1&E l.on 
1~st.1 10ut1c.....o., o!!1o1a.l or - cr.:.cy ot tile at tc oYern-
ent b) T1rtue ot &n) 1~• or rule or re ulr.tion aaoe 

in &ccor~ance ith a.uy 1~•, anall by \be otf1c1al 
au~hor1zc~ t~ r cc~ 1 lt ~e, nd at at.~toc 1nterwala, 
be plaofid 1 th a~a'e treasurJ to tLe credit of \be 
p~t1oulnr purpoae or funa lor bien colleotea, a nd 
a~n!l ue ~~bJe~t iO a~proprl t1vn b) tbe Ge neral 
ABsccbly tor thv parttcular purpoae or tuna tor wh1c~ 
colleoted. :l.'" l' lr~ tbe t:1enni 1.n w.t:1ot collect ~ 
a na apj:;rc prl att~\1. • • •pl0\1Gcd , t.t:..t. t 1c.. ~he 
o~ou of th~ state ec uoat1unal \~s titut\on5 tn~re 1a 
eAoeptec t~retro , g ifts or \ t ue t 1un~& rrc nat
ev er aourco; appror r1at1onc , g1tte or rnntE from 
tue reoftral ~overnmeut, pr\~ te or hn1z~t1ona and 
lnd1v1~unl~; fu ds ror or from s t udent a.ct\v1\1ea, 
f OI !HhJ81~ r ot1V1t.1 oa , a t&dOI..t.c.r func11 fro 

b1Gh tlle Dol f7 or ao • .~e J.tW' \ t. hereof e ) oe lit tJl e 
to b6 repa.t d to t ne p•reon cout.rt outtog t.tf! a&. .. e, and 
lloep1 tal fees; all of • I.iCll •~ce;>toed fU4u ene.ll oe 
1·e~rted 1n ~e\&11 quar terly to tLle Gov ercor and 
b1enn1allJ \o the Gen r l a eably. • 

In ~h f1rat pl•oe, \he ~nlJ f und r~q~tred to be depoe1te4 
nr e t noao ~n1~b ure r~cetv6G •by v1rtue of a u) l a or rule or 
r eg ntlon ~tu.ee 1L a.cccr~ r.ce w\1.~ J l w.• It ia a pparent that 
oat onattons or 1f't cou14 11: no a~ t.e 1nolu ed 1 tbtn tbla pt•ase . 

Also , bJ ~bt •pec 1! 1o or~1ng of ~n• Act, e fin~ tb t all sucn tfta, 
ctonat1.on- or r a nt s &re part1oular.Ly •xcl.,.de rrcm \.Lle oper tlon of 
the c~. c ~t roc t ~tt nt1on Lo the e xtr~ot1 floa t n1a l aw L .r e inbe
tore quo t.ed. 
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It 13 the O?in1on of t his of! lce t hat the s t ate Purcnae1ng 
Agent Act uoes not modif) or effect the expendi tures of University 
r~nus by ~he uoar d of ~ur ators. 

tPPRov:-;u: 

ROY McKITTRI CK , 
Attorney Gene ral . 

BGif : 1.01 

Respectfully submi tted, 

RArtRY Cr . fiJ.L!'lHJl , J'R. 
Asa1atant At torney Gen~ral . 


