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Crf1C1: T CLERKS : Circu i t clerks a r e entitl ed to fees e a~ned 
a l thouth not collected during t he year f or 
wl,i ch -they are 98 r ned , but collected in sub
sequent years , fo r one year ' s s ervice . 
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-h<~ vj l l nekncwl edge Pe~t~ t of your l ot t cr, w · ch 
rood s ns 'o llowa: . 

" 111 you please a dYlse mo lf a C irr··lt 
r; l erk r e!'it;ns on J an,•nry l at , 1937, 
leRv1ng two " {er a of unexp r ed tc··m, 
is he entitl ed t o oerned fee s f or the 
year 1936 to bo ,_.aid h1m lf ... ;o hoe not 
collected t he fu l l mount or feea .:ue 
h i m• a ccording to law, 1n t he reeed: ng 
yenr '?" 

' e dt~cct your nt t ontio! to Sec tion 11786 , LAws of 
~ 1S"'01l r 1, 19:53 , age 369, relating t o the ogs:r e gn te am~unt 
of ~ees a circu it clerk ~oy r e to1n : or one y ar' s serv i ce . 
I t ren ~ a n pnr t as f ol lows: 

'' .1h e ag og t e amount of f ee a t r.nt ony 
cler k or t he Clrcu t Court uncer 1rticlea 
2 ~md 3 of t h_s ... hapter shall lJ e Allowed 
to r o t o ln f or tli. y ono y.;or 's s crvic& 
sh~ll not ' n nny eese •~eeed the amount 
h9.r e .tn· f t er s e t out . ~ ~ * * * provided , 
t hn t i n nny coun~y wh~rein the c l erk o! 
the A1reu· t Court l s ex-of i 1e1o reeor er 
of deeds, sntd o f fl cDs ahnll · e cons !dor-
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ed . s onP. ! or t ho ~.urnoso of this 
sec t ion; -:>!'OVL.ed, urtl.al" , ''" nt 
elerke of tlle .:r c ·t C.: ot.r t 5hal l 
oe -" l lowe ..: t o ·· .. tn n , tn n 'di loa 
t o .. he !'eo s allo•v ,u ·u1dcr thls 
seoti0n , oll fees earned by them 

Mo:reh 2, 1937 

i n c nsoa of ~hnnge 04 v eaue from 
o t.,.,,. r eo mties; ;t•o ·tde~ , 'urthet> , 
t;"lll t , un .. 1l the ex--u~ ;:t.:.on of tho . r 
proscn t terms of o;t1co, :he ~erson3 
hol ding the of:' : ~os of Circult ,lerks 
~1.,'\ll oo pa id i'l tLa~r.to manner and 
~~ h~ arme extan t nn now p~o? tdod by 
l nw. '' 

c et1on 11 ; 14 ., Inw~ of Mlssour1 l.;~s3 , 1ngo J 72 , makes 
it t h <J ".lty ot' "-ht c ir.~ui t c l erk t o cl.nr~e !ln d col lect 1n 
,. 11 c~ aos evor;J !'oo a.ccrn!.n--; ... o thjir ofl't~es , and thPt 
ot tha end or each quarter to 1l e w:th th8 c ounty c l erk 
a report of ~ 11 such .foa s pu td and ue cruer• to tho of "' 1ee of 
the c ..reui t clerk. uarte.:. .. ly , G\10:::' J :.rcu.tt c l erk shall 
ony : n t o the c ~"'unty t!"eosury tl·o a~'lo 'n t of n ey fees col lected 
ln e~xocss o l!e SULts arm : ttod t o bo t •o t n ined .for h ls ser-
vices snd poy o~ d .~ut ios enL as ~ letanta . 

Gtunnl rona n. 'f tho tt"-ov•e c1 t.od o t o t .. tos l n o -Ca ea 
that the Lr "i~ ls tu1~e ln ton ..ld tht· t tho c:rc 1 t clerko were 
to be ..,ah. '!'J n fc c bns i o ~ thnt t! o n ~:cunt of' fe e s c:ue 
the clrcu t t c:- lerk co,, L_ no t e .xeeod the :r..nximum a 1ounta 
enumerot(Jd l n ·· ..;:cticn ll7.jJ , supr n , o r Any one :;eor' s 
s or '"ice. 

e tap· reach y O\.'ll' r ae se qucs t ion. Dld the Leg1sln t .1re 
contempl a te t hft t t he fees eni'neu in eny one yoB'l'" r..us t be 
colleetod ou"" n ~ tbut yeor in ot•der ;;o oo t•~tn!ned b y the 
e1rcu1t clor k? Or . may hoy b0 e~rned in o?"e ~enr nnd col lect
ed in 'mother and ue 1•etnlned by t he c ircuit clerk, !:ro,~lded 
the fee s collec ted do not exceed the amount por mi tted to be 
rete. ·ned by l ow? 

In the ease of Al len vs . Co¥ n , 96 · o . 193, the ~upre~e 
0 rt h d vti!Oro 1t : or cons ~d&rot1on t~ls pr~os1t1on. n n 

t' e f e es e :·nt)d by a c1 ... <: u i t eler k ef'l.ch ycnr h'3 wns in of!'! ce, 
t hough ~ot collect~d 1n the year i n w~ · eh ~ hey were e~rned, be 
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ap ~11od , h~>n c-ollecte~ t o t he r.ymcnt oi.· his s olary : n 
""'R8 "' i ng u~o11 h e que3t1 n he r·ctof ore ot( tod , t hn eo "rt , nti 
~age 195- 136 rnid: 

'l in 1883 { .c ts 1883, p . 93 ) tho act 
ot 1874 was a~o~ee , ~ ncroos ng the 
a ounta au~horized to· be rota i ned by 
clorka f or deputy-hire . 1he obv1oua 
i ntent of the constituti nal ard 
statutory ~rov1s1ona above rnrerred 
to wos to fix t ho annual co~pensot i-n 
nhich o clerk or n court or J'"8Cord 
might receive out ot the tees And 
emol uments of t ho office~ and the 
amount o f such feea 'E1lch be might 
op r opr1a to t o t ho popnont or dep1, t i e s 
ond aas isto.nta . It the f'eea ot the 
office of clerk m nunlly earned b y him 
nmounte to a sum suff ic ·ont to pay 
h1a s lor~ , on:! t h o eom"'lensotion nl~owed 
t o be 1oi d ~enut :os and aasietonts . he 
woul d hove tho un O'lbted r lght so to 
~pply t e s me when collected. In 
'{·horn ton v. Tbcma 8 , es .. o. 272, l t 
waa !leld that the teea of the off •ce 
corstituted a trust f und t o be appl ied 
in the ~nyment of deputies and aasiat
ants nn d the s a lary o f the cler k 
fixed by l aw, nd the surplue , if v y 
after such ? oym nts , o be 1d into the 
treasury of thft co··'l!.y. 

que s tion as to whether one o~ t hese 
trusts would be to suppl y "ny deficiency 
i n the rece i pts ot a formor ~enr to 
cover eXPenaea and salaries was nelther 
before the court nor decided l n that 
case. It the annual f eea ea ~ned b y a 
clerk. as ta hel d in the cnae above c 4ted , 
ar e chargeable wit h a trust in favor of 
such c lerk to the extent of h1 a snlary 
and the com~ensot1on allowed hls deputioa , 
1 t l og1cal17 !'ollowa t l'>..o +- whenever coll ect
ed t hey shculdbe ap~lied to tbe diachnrge 
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of tbnt trust . Th is deduction · a 
consonant not only "-th reason but 
the Juat1co o · the cnae . Under Qny 
otha~ ruling a cl erk m t~ ht i n a t iven 
yeQr earn tn feos sutf ic lcnt om~unt 
to pay hla ae1ary, and be dopr lved 
of a l nr s e part of i t i f he failed to 
collect the whole o f the f"eea ao earned 
either becouse on~ned in s :ts whteh 
.wore not 6etermlned during the year 
or from any other cause. 

lft1e v ! owa above expraed 1•eturn on 
aff1rtru t 4 ve answer • o the nropoa1t1on 
s t oted, anc reoult ln on affirmance 
of tbe ju rynont , onr 1 t J s hereby 

f f lrmed . r 

In the ease or d11r1· i ngt on v:s . the "'".ty of ~ t. Louis, 
107 ~o . 327, +re co rt ad before it ~ or c ns tderation the 
st.• t u te rela tin·; t o the co ""ensation o f the s herif f of the 
C 1ty -.f t . Louis " ' ch atr. t ute, .n otfoct and substonce, 
• .. ,.,~~idcd tlwt tho sheriff' T'O.f'y , •, r oer y~., r of hls t r-1 , 
recei ve ~ nc ~e tain f ees t hat co not exceed tho sum of ton 
t hous·nd ollars ( ~10,000) ~nd h~ t all feea, co~~-n~ot1on 
anc emol uments coll ected by hbn no s heriff l n excess of the 
~~m perm: ttec to be r t~ined by htm ~nould bo ~a ld to the 
treasurer of the C1t' of St . Louis. The p~opoe1t1on as ~ere 
eonfronte i the eourt is anaLagous 1n tho ~cacnt inAtonce. 

In paasing upo-n tho con"l t 1tut1onal provision rol~ting 
to when the .fees of Dny exec" tlvo off icer_ ·>f n:ty c ty or 
mun1c1nality sholl not exc ee d the sum or t •n tbcusund ollare 
( 10, 000) ~ nd tho --:rov1s1on when teea a 1•e earned and not 
colJoct ed i n • be year n whi Ch t hey e r e ~arne rl , the ccurt 
as i a , at ~age 330: 

" be aeet1on or th~ con~t1tution 
berore quo ted dftel,res · n pl ain terl:lS 
thct the fo~ e or no such officer, ex
elusive or sala~1es ctunlly n a ! d to 
hta d {'puties ~ shall exceed the sum of 
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~ lo.ooo. ~ or any one yeo r . Thi s o~ e 
not menn bat tho fees . ov er and a bove 
ee ~uty b .r e . sbull nJ t exceed 20 . 000 
f or two )~nrs. ~be lew t teelf di vides 
tho ot 'leial term i nto yeo.ra ~·or a ll the 
purposes of ap ~lying t he l bn 'ta t 1on oa 
t o t he a· ount of tees wh -ch the sheriff 
may r e ta1n . -t1C t. y~o.r of the ot f 1c1o.l 
term s tands by : t aelt . I t f ollows 
t hat t he sher1f'f' must r en er a sepor nte 
nc r ount ot recoints and exr~nsos for 
eneh year. \fuen t he teea f or t~ ~Prt1-
culor year t•caeh t ho a ':lount of .,.. lo.ooo, 
w• th ex ena es edded , the balnnce mus t 
be p91d ovor t o t ho city. The excess 
of one yePr can not be carried into 
another jea r ... or the JUrpose ot br 'ng
lna ~he tees of t ha t yeLr up t o 10. 000 , 
" t h deputy h ire ad ded. I t t a not the 
objoet .:>f t h l a law t o mak e the c lear 
co~enaat1on or the . ~eritf lo.ooo, 
~ er a nnum. H1a co ,~ensut1on f or oach 
year MUs t come 'rom t he fee• nnd emo
l uments of the of f ice f or t ha t . enr. bu t 
-hen they r eac ~ the ~lear su~ ot sl J.ooo, 
t e balance muat b e -n1d ov er t o tho 
c i t y . 

rith t h .:..a r esult i t is lJroper to be mor e 
expl1o1t as to w~st reea must be bro ~ht 
into e aoh yenrts account . l- or illus tra
tion w~ wi ll t ak e t h e first }Oer of t he 
f trst t e m 1n this caa e . '!he reof3 1~te 
f or t hat ;, ear wi ll uo co poaed or the 
feoa anc emol uments enr n d and collected 
dvr 1ng thBt 7ear • and • also. o f t he toea 
and emol umonta eorn e 1 durin the yeor. 
but colloot&d cur ·ng a subsequent year . 
In ota~r word•• he teea af a particular 
y ear are those eorned dut-1nr. that ~ enr, no 
tr..a ttor '.'ll,en col lected. I t ot" t en occ,u-s a t 
fooa nno commlss1ona a re eea ned 1n one 
year and ool l ec t rd n a suc ceedi ng yeor . 
t ll 3ueh fees and eamm1s s1ons must be 
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carried .:nto the c eo•Jn t of the yeor 
:n which t hoy were ~~rncd . " 

I n the ctuse of Corbin vs . J\Gtl i r County, 171 ~lo. 385 , 
t he ..... llpr cme Court had beforEl 1 t for eons ~rlerat1on, f eea 
ecrnse ' y a e1reu1 t clerk And collect ed b7 t he s~eceasor 
+o t he circuit cl ork. , na , ln · aasing upon the r l : ht of 
t t-e f ormer c1rcu1t cl ork t o r ecover t he uncollectod f oGa 
f r om h l s p ·cdc eos~or , D t page 3 · .. 9 , sn ld: 

'' 1no t o s t imony of - l n n tiff 1 ur t her 
~ iecloa s tba 1· a l arge nmount of f e e s 
nr e cue h ~m as eircutt clerk , of wh ' cb 
at loaE' t 1,200 e.r o col.lo(' ti.bl e 11nd 
wb.,'l c ol lect ed b y th o sl1ir!f." or hls 
s u ccess or tP~Y wil l b~long to h~m 
until he l as rec~dvo1 t h o &.'i'lount of 
the salary oe rn~ b y btm or •he ye~r 
13~8 , not t o exceed 1,600. ( l~ ~n 
v . CoWan, 96 Yo. 1g3 . ) o t 1 pt 1t is 
apnar6nt tha t the l aint1f f i s not 
r amod!lesa. To the amount of t he 
dit ~er en ce betweon the fees ~ollected 
by h 1Q wh ' ch be hcd earned 1n 1098 
~nd r~ to 1ned , nnd t he am~unt on~ned 
and. nnt eolloc t o for t t year> 1 not 
eKeee~ 1 ng 1,600 , r~ cnn oom nd and 
recover the uncol l a c t e j fees f r om 
h.:s o,,e cear-or, n n h ls own evidence 
shows t~ey will be mor e th~n utr lcien t . 

1u t t ese co ~s ·d~ ot lon$ a re en l~y 
O" t s 1de of t 'lo case before us . Th l o 
b 111 3 rred1~a tod unon m1~ t ke of 
f"P ct nnd frcuc , nnd t he:Pe ls no founda
tion ·or e i t t or ch~rgc i n th~ r r cord, 
":nd the j udgment of th ~1r01.~1 t c ourt 
~ 1em i as 1ng h l s 'b i ll wrs right an<i :!..8 
aff'1r:ned." 

.r rom the above cneos, : t wil l be n t i c fJd th t f o r s 
('~ ·r ed hy a circuit cl erk cur ;_"lg ny ... ::r tieu lu -year are 
ent .1. t l eC to ~6 ~c~_ vcd by n circui t c l erk, ev n thcugh 
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oolleet~d in ~nother yesr and that such fees, whrn.eol lected, 
'.":'r"''Jl d be c t·r. rgcable to that ""ar t · O'!l er ;.. Dr t s a c co,m t . 
rt will ~ 1 . o be n~t1ced t rDt o erson oy recover from t he 
aue 0es oP t o the of. · c~ o£ t ho o rcuit ~ lerk, fees collecte J 
l;y 'he succes or, when h ey were eor•nec 1n ano ther ye~r b y 
one who was at t l..ot timo the c1rcu1 t ~lorlt . 

C~H.CLtT: I O:N 

I t i s tho opinion o f this department that the c : ro 1i t 
clerk tn 1936, who res1gned JanUDry 1 6 1937 , is ent •tled 
to all the feea earned by hlm in 1936, r egar dlesr or whe n 
oollec ~ ed, not to exceed the mnx1mum omo,mt he l s all owed 
t o ret t?in unc or the · rovi s1ons of ~- eotion 11786, Lawe of" 
f' 1s ~ our i , 1933 , ... n{_;e 369. 

Reepoctfully subm'tted, 

RUS~ELL C. f'l"l~l.E 
t. s a ts tnnt I t orney Cener a l 

3. • '1' K'Ytoa 
(Act •.ng } · t to ... ney ::..!meral 

RC~ : R'f 


