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'Dear Sirs 

:Court reporters , magistrat( clBrks and 
magistrates are not covered uf the Missouri 
state Employees ' Retirement System Law . 

October 18, 1957 

You have recently r equested an off icial opinion trom this off ice 
concerning the f ollowing : 

"Can court reporters, magietrate clerks and 
magistrate ju~ea, or any of them qualify as 
members ot the Missouri State Eapioyees ' 
Ret1re;uent Sy ste.n?tt 

House Bill No . 188 was enacted by t he 69t h General Aaaembly and 
became effective, after having been duly approved by the Governor, 
on Auguat 29, 1957. This law now comprlaea Sections 104. 310 to 
104.350, RSMo Supp. 1957, aa set out in the August, 1957, Paophlet 
Supple~enting Vernon ' s Annotated Mlaaouri Statutes. Section 104. 310 
(Section 1 ot House Bill No. 188) contains the def initions of terms 
used in this law. Paragraph 1$ defines "e~ployee~~ and Par agraph 11 
defines "depart:n.ent . " It is from the proviaiona of thea• two defini­
tions that we must determine whether or not the people about who1n you 
inquire can quality under thia law and becOlUe members of the l.Uaeouri 
State Employees • RGtirement System. 

The definition ot "employee" is ae :follows: 

" (15) ' hmpl oyee • any elective or appointive off icer 
or ~ployee or the state who is employed by a de ­
partment and earna a salary or wage in a position 
normally requiring the actual pert or1nance by him 
or dutlea during not lesa than one thousand f ive 
hundred hour a per rear, including each :nember 
ot the General Asa•mbly, but not including any 
eoployee who ia covered under a~e other retire­
ment or benetit fund to Which the stat e is a 
contributor, except this definition ahal l not 
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ucl\14e &11¥ UIP107H aa ctetind herein Wbo 1a 
oove"4 only \U'IIlhr the Federal 014 Aa• ard au­
vivore' I~• Act, aa ... nde4. la uae4 1n 
Hctiou 1<>4.310 to 104.550. tbe teN •eaployee• 
ahall inalucle c1v111&n 811PlOY"' of the Arfq 
National Ouard or Air National Ouar4 or th1a 
State who are MP107ed purauant to Motion 709 
or title 32 ~ tbe um.tect Statea Coele and paid 
troll Pederal appropr1a'e4 t\JIJdl# • •" 

The 4er1n1t1on or "departMnt" ia &a tollowea 

" { 11) • ~part•nt • , 8.11¥ clepart•nt, iut1 tution, 
board, c~aaion, ott1cer, court or &D7 aaency 
ot the atate soverr-.nt rece1•1n& atate approprla­
tiou 1nolu41n& allooate4 tun111 troll the r.Ura.l 
co•e~nt and bavine powr to· certify p~lla 
autboriaiDa p~nt1 ot •J.ar;y or waaea aca1ut 
appropr1a,1ona •• b7 t.M federal covera.nt or 
~ atate l.qialatu. bola &IV atate tun4, or 
qainat trueta or allocated tunda be14 by the 
state trea.urerJ* •fl 

Ae to uaiatratea, tlw •lariea ot repl.ar -iatntea are 
paid by the atate, Whereu the •lariea ot "additional -1atratea" 
are paid by the county aa p~vided in Section -82.150 RIMO Supp. 
1955. LikawiM, the clerks ot the ..Utnte. court• are pa14 
troa tbe ..... aouroea aa are the -1atratea under Whoa they Mrve. 

In order to quality under thia aot a m&ci~trate .uat be an 
"elective or appointive otttoer, or .-plo7" ot the 1tate Who 1a 
811PlOye4 b7 a depan•nt • • • " TheN 18 ptave flU. It ion aa to 
~ther or not a ... iat~t• 1a either an ottlcer or -.plo7 .. ot 
the atate. LikalfiM~ the det1n1t1on ot -.ploJ" exoludea uarq­
eapl07 .. tlbo 1a cover.4 under ao. other reti,....nt or berwtit 
tya4 to Which the atate ta a contributor." S.otion 27 ot Artiole 
v ot the Conati tllt1on 1ncludea ... iatra'he a.onaat thoae Who aay 
:recein benetitl When retlre4 tor 4iaab111t7 4u1D& Mate~. 
Tb1a aaain createa a Ml"1oua probl .. •• to Wbetber or aot -i•­
tratea M7 qualifY. Howver, in view ot the conolua1on reached 
be:re1Datter 1n thia opiJlion we cto not tlDd it necea1U7 to paaa 
upon theM <lueatione. 

8inoe an e.pl07H IIUit be ODe Who 18 "eiiPlOyec:l by a 4epart­
•nt" it beco..a neceaaal')' to conaJ.der the atatutory det1n1t1on 
ot ca.part•nt. Thia det1nlt1on 11 Ht out above. Arter careful 
cona1derat1on it 1a coaclu4e4 that neitMr a -1atraH nor the 
-atetraw court, or which the Jll&iatrate 11 the .f\ldp. ca. a 
Within the 4et1n1tion ot ctepart•nt. hob 4epart•nt .. , be 
one Wbicb reoe1vea 1tate appropriations. aa4 Wblle ~ ... 1atratea 
are paid bJ the atate of Jliaaouri out ot tuD4a approprU.t~ by tbe 
X.&ialature~ theM awropriattona are not •cte to tbe aaatatrate 
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or to the -iatrate cowt but the appropriation ia to a tund 
created ill the tN&aun' out ot w)l1ch payment 1a ude to the var-
1oua ... 1atr&tee. 

'l'hu it ia oonclu4e4 tor the reaaona 1nd1catecl that neither 
the ~atrate nor the -1atrate court 1e a 4epart•nt Within 
the above 4et1n1t1on, and, OOI\MCllMtntly -.1atn.tea cannot qual1-
ry un4er the law and 4o not MCOM •IIbera ot the JUaeouri State 
Blllployeea' ~tire•nt Sy·atea. 

Aa to the olerka ot -1etrate oo\ll'tl, their situation ie 
eaMntially the .._ aa that ot the ~~~&S.etrate. '!'My are paid 
by the atate out ot app~priationa, lN.t a\leb appropr1at1ona are 
not •te to the -1•t"-t• or the aaaietrate court ~Y Whoa they 
are e.plQ7e4, and aince it baa been hel4 that the aaa1atrate or 
..,iatrate court 1a not a 4epartMnt it ia clear that the clerk 
1a not an e-.ployee ot a ~nt, &nrl, therefore, cannot "· 
oo.e a -"r ot the M1.eaour1 state lllployee a • Retire•n~ 87atea. 

Aa to circu.i:t court reporters, they are paid one-to\U"th out 
ot the atate treaaury and three-tourtha out ot the tre&aUI'iea or 
the county or ooWltiea co.,.,riainl tbe circuit Wblob they Mrve. 
See Stot1on 485.065 liMo lupp. 1955. AplD, •• 1a di1oua"d 
above, the appropr1at1cm tor the one-fourth of the court report­
er• a aalar.r 1a not .-de to the o1rou1t court but ia ~ to a 
runa in the at&te treasury out ot Which theM p&yMnta are made 
to the reporters. It 1•, tberetore, concluded tbat the report­
ere ot the varioua circuit courts cannot q\1&111')' Ul¥!er the law and 
do not beco• •IIbera ot the Miaaouri Stat. J.ployeea' RetU.•nt 
By a tea. 

CONCLUSION 

On the baa1e of tbe torecoin&, it 1a the concluaion ot th1a 
ott1ce tbat ~itber m&aiatratea, .aa!atrate clerks, nor c1rou1' 
court reporter• can quality UD4er the law aDd. MOOM ••'bera ot 
the Xiaaouri State Bllployeea • Retire•nt B,yat ... 

The to nco in& opinion, which I heN by approve, waa prepar.<l 
by 11;1 aaaiatant, lfrecl L. Howard. 

JL1h •1Wil4 

Very truly your a 1 

Jobn M. Dalton 
Attorney General 


