
BONDS· Penal Commissioners personally liable on bond t o 
Sta te 1reas urer . 

~--

April 21, 1944 FILE D 

r.tr. :: . Aut enrieth 
Alldi t or 
Department of Penal I nstitntions 
Jefferson City, Missouri 

Dear Mr . Autenrieth% 

c3 

Vie have your request f or an offi cial opinion of March 8, 
1944, which ls as fol l ows: 

" On January 12th you rendered an opini on c oncern
i ng t he State Treasurer issuing a duplicate check 
t o t h e Parker Boot & Shoe Uf g . Company, ~ .. 246 . 00 . 

"The question now arises as to whether or not t he 
Commissioner signing t he Bond is personally liable, 
or , ls it t he responsibility of t he Department of 
Penal Institu tions! 

"Thanking you for giving this your at , ention, beg 
to remain" 

The law has long boen settled in thi s State , ti1at a pub
lic officer or connnission has no authority beyond t hat which is 
granted and authorized by statutes . A care~ul search of t he 
statutes fails to disclose any authority t or t he Board of Penal 
Commissioners, as a board , to obligate t he State upon a bond , 
such as is mentioned in t he opinion r equest . l oreover , the 
bond necessarily woul d have to be for an indefinite period . As
suming that t he Board did not have authority to bind tee State 
it follows that it would not have t he power to bind t h e succea
eors . 

In the case of St a te vs . Weatherby, 129 s.w. 2d 887, 344 
Mo., 848, t h e Court said, 

" -:~ ·:1- ·:f. Public offic ials act in regard to public 
funds in a trust c apacity . Their acts beyond the 
scope of their authority are , and are known to be , 
unauthori zed, do not bind t heir principal , and 
their mistakes are t heir own and not t he mistakes 
of the sovereign. * * *" 
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The Missouri Supreme Court in t he ver y early oases of McClen
ticks vs . Bryant at al., 1 u,o., 598, l a id down the r ul e which has 
never ye t been changed . We quote , 

11 ·.~ ~ .. The whole ques tion t hen is thrown back on 
the natui'e of this i nstrument of wr iting sued on, 
whether it was lawfully g iven by public agents 
~cting in pursuance of their authority . Public 
agents may b i nd themselves, if t hey think fit 
to do so, and do it by us 111,f; ap t words to tbat 
effect . They may bind themsel ves , j:f t hey makE 
n c ontr~~t beyond their authority . This court 
ls unPnimous on tb.c point, that the defendants 
are liable ,. o.nd on tt1~ pla i n gronnd, that the 
Co~ssioners had ~o power, as Co~~iss1oner3, 
to bind t h e county, t~nCI thE\ t trA col.Ulty is not, 
nor c an be b y the Commissioners , bound to pay 
said debt . -::· ·~~ ~~ " 

C 0 Ir C ! .. ·~ ~ I 0 N - --- -- ------
I t is t herefore, th e opinion of this office, t ha t if the Board 

of Penal Commi ssioners execute a bond to t he Stat e Treasurer of t he . 
Stat e of Missouri , a s ou t l i uec. in tlle request , t he u.embers of the 
Board will be personally liable upon t he bond, and fl!rthar, t hat the 
said Boerd has no authority to bind tho St a t e in · such a manner. 

m·.' :DC 

APl'ROVED t 

~OY McKIT"LRICK 
Attorney General 

Respect~ully submitted, 

GAYLORD \'ILKINS 
Assi stant Attorney General 


