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.L'ltis ·.·1~ .J. C ·-nowlod.~u Ioc"'·nt o~ rour J. ulst 
for o n o1i1ion under date of Fchruti r t , 1043 , w 4 n' r oads : 

'' .u ros~ectfullr ro uert 3 ruling fro~ ~ur of
fic e. a: t o tJ,r-, r.o\ er o... t he ~-.. ~n0"l.' .... 1 r-s.~m~.ly to 
1e ,if..1 (; · ~.... u ~ qu tr.t lvnf no~" ... C(.;l ni::.': "'~l'. ., ad 1] t l -

i ~trul·i..oP, ~. t'~u t t .:: v• t ·v t"-"'1 CoJrrm.iDfi11 . 
~le rlr , tn ' control , - lu~cau&t , r •stor~tloh , 
co •• ;.,el \ ..... ti ,a !J.d. I'v uL. .. tlo 1 oi' 11 , fl · , •a . 
for ~ t.try '· nd ~,11 .ild lif. I' ".Cui'Vt.t~u 'W Of th, 
...... tu. L ' i ~ ,. ['t...,d , t ·.t.. ;o::ct.:. tutlon.!l Y)rovi
s~ .. r \,.icl· ._t _,J , .,ect1o'1. 1 _; , !n tltc Co t!.nlt s 
~.: io11 . 

1
" ov· vc: , _ fte r set t l - fcrt c rtai n ot er Pl'O

v ir.lcns , • vine to <''o ,_ it 1
• LJ· • "' r ~ o"'~r 1 , ,nur , 

Gtc ., o~ tl c "L-:nbcr~ r.. 1d o:Cficors cf tlH, 0o 1ni~
~~ion , tt>~ cot'~rtitut iun. l r- c ... ion ct..ltcs : 

" ' '111 
.., Gcnerul Hs~~ombl:r I'lay er.uct luws l n aid of 
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hut not i rtoonsistc.ot with the urovi s ions of 
t' i s arnend!nont .' 

" ,,o do not ·clJinl-:; it V'UG t::l<.. me?..ninr or int,•n t 
of tlli.r; SJCtirvl to r~rccluc1 c O!:' p:!.'O llit an~
furt: .:3r i' i:-;l , ~cune 1.ru.l '"'e .. < rt.l v !1 - l L'c 1....: 
g l t.L ... tion . 1

11.0t uCt E, t !::en , ~1·..; ' in a id of 
but l'IOt 1 l CO Jlf' iBt:.JLt \' i t1. t 'this S..; Ction. 

" ... nocif'ic •lly , t ho 0n1n:-1iA:-ion has dravm u p nu-
lerouo rulen hyto r .:;ul atio. r . vould 'lOt the 

( vn "JI' 1 ·-Sfl8TilLly "18 c· S lc ·i slr-t ion mod if~ i n'" , 
or u .wndinc , <..uy s uch rules , i:f nut i nc.Jnf..is
t vnt '\Ji th the ""lOVJC U3 s nec il'i call y ~rr....nted t he 
Co .1isc 1.on'i 

" Lot us t~..:.~e foJ exunnl e t Le rule wl lc1J I·eoulres 
arent~ of t~ b Co.nnicrion to carry guns at a l l 
ti~LP . · ~thin~ in the const i tut i ont l section 
ner t ains to the a rminr of ur~cntn nor the i r con-
duct c :rLer ·llly. vOUl < not th<; Generul .. ssembl y 
enact l e-3islo.tion nffe ctin"" such o,dm.inistre.t_i.~ 
a c ts of ~he Co•.vlission und its a ents , without 
i r...f rin~in • u )on the nowei·s 3r!J.nted t h .. ) ,Jo ·lJ'niu
i3 i on 

"Cannot the Gl.inerul .. ns8mbly l uei a l ute unon tho 
com1uct of u ont o i n Svurch uncl sv izuro llll:itterc'l' 
In mutte rs relutin~· to tlle con:.. truot i on of fish 
l a.dC urfi '; In rcnor ts ·to.d~. by t he Co·aPinsion t o 
t ho rmblic 'l " 

1'lw pt-:o::~le o:: this ~tutc on 1.ov crnber 3 , 1 036 , ado n-



I:on. 0 . i~ • ... ~J r.1st rong 
or. . ..... c .. I nmlln 

- .; - J5'ebruury 1943 

t ~:.;d an nmcnd. ont to 7-he CoM'ti tution of tl ln Jtuto now 
d osi~nut d ~ts ...;ecti on 16 of rtl clo :X.IV of tl f' Constitu
t ion , t 1 b per tinrnt Dor t ionu of wl~ich are af fo l 1own : 

",...'rc co"'~trol , mna-c'!l.<.nt , r e storat · on , conrer
va t.ion n :-erulution of the l:'ird , fier , l~'trno 
~nJ ·orest.!.'Y ncl !:.ll ' ilt lif~ rec t.r ~en of 
the Ltate , it cludine ~ '- tc1 .c:! iec.: , sar..ctuul i C'r , 
rc~ur~s , reh rv t•ons rnc e l l other Jr010r t y 
now owned or uacd 1o! &t1d 1ur ~sos or ter e 
aft c. r .~cquircd for sc...ld m1 nones a.nd t he.\ • c
quioi tion and estubl io.' 11011t of the sa, .e , · nd 
the tH miniot:ration of U l r•\'JS now or hereaf
ter pertulnl~; t her e t o , nhnll 'o vested in a 
co1nissio'l to be known as t~ 0onscr'\ .... tion 
Co ... :11: s j_, , to cons 1st o · our ., ... mber t..:> he 
c.. ) o i ntt:t. '·· the .;.ovor nol , ·' ') t more; ... nan tv·o 
cf · em Dlu.ll bo ncmbcrf, cf the flame poll tic 1 
pt..l·ty . * · * ~ ,. , ··. "' .... aid Jo .,_ 
ml~, ... i on sJ ull :rav n tJ e _)o,·wr ·Go UC('I uire by 
pur c'1ose , bift , ertinent c.oao.1'1 , or o t l.erv. i se , 
ul l 1roporty nocueso.::.y , Uf'cful or convenient 
f or the .... c of the Cornmir olon , or t·...,e exe:r c ·. e 
of "l'l.Y of its ')owers 1 e r aundo! , ru1d in t' •' 
cv nt t.·1e r ith~ of eminent do.aain in oxc' c J c ... d , 
l t riall be exercised in t c s~o manne1 LC 
now or hereafter provided for the ey rclse of 
eitincnt clornnin ..., .. the tut e Li gh\:a; ""o "li s~ion . 
-~ Directo1 of .... o . se1·vo.tlon chdll t-- ~ oi '1ted 
by t 1H~ ..~o ,l .io[ ion u.nd such iii:., ctor " all , ~ th 
th~.... uT)provul of t.h o~ti ro: ion , a. -'l)olnt suc t1 
assi otu..1t~ and other vmplovces oo t ~ c Cont.ifl-
sion nw.y deem ncc'.'Sn! 1 .r . T}lt.. Co n....,ission -h<ill 
c1etermJ.nc ~h'J qunl if' i cet iono o" the nir octor , 
a.ll arwif'tunts and em )l oyo ~s and shall f i x a ll 
sult:.ries , e:;...c ..... t tlo.t no co.,mi sni onor :-'1.all ,c 
e l i""ible ""O" r-ucl1 o. ~pointmcnt or e1'\lo·rrwnt . 
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T'.G fecc , toliJs , or furds ..... r.:f'ilg fror: tl l oper
ation und trun&to.ction ol' r· icl C.:orr.miscio·. md 
fro.-4 iJW ) -~ !.ca t.::.on OllU t!.a aC mini "'trt t ion Of 
tt e lU\m t nd rc -u..:!..c tlon~ · crts!ni ..... to the bird , 
fi£11 , gtu:le , forestr.rr and \ ild lifo reso:.. r~ e.· ot' 
t '10 Stt;::.te u e ~rom the s~ 10 of nroucrty · sed 1'01' 
OL i d. Ul \Of'Go , ;!-..:11 blj ·~xncndccl ·1nd ur:ed by 
said Cor v-ni' ~ ion .... Ol thlj control , llnt:.n-cmcnt , 1'6E: 
tor'..ltion , conr.orvl4 tinn und rogulc. tion of tl €' 
b ird , fir.t , gume , orostrv £ no ,. ild life r e 
sourc us of the vta+-n , i'lcludirlf" ~ H 1urchar, or 
otl...el t c<Plisi tion of n·o:wrty ror naid nur Of'cs, 
t1n<1 for th0 ad ini:::tru.t-to'l of tho l aws pert~..•n-
inn 1, \wreto .n<1 :!"or no otl c! "'ur-o~e . The -;en-
Cl'tll ~.8son•l·Jy may enact u.ny 1 's ln t.id of but 
not i ~consistcrt ~ith the provi sion~ of thio 
waend..1")Ilt ond ., 11 uxi r:tin~ laws i · conFistont 
J creu1 th ol.u11 no l onf"er rern .n in ... orce ox of-
f~ c t . This ~~end1cnt ~tall ·e sc1f-c~forcf 1B 
und eo into CfTr>Ct July 1 , l~J? . n 

Tllif' cou~ti tutionr-1 amendment hu~ been hold valid 
one sc1f- onforcin.., c>.CL -1t u. t.o pclll. l tico 1 y our u Jrer .• e 
Court . (. ·u "~. "! • ..LJO.!'tlett , 121 """ . • . 4d 7.J7, • 

'l.'re Gcncl'u.l .. ssemb1y no1 11C.11-- Los C1.1l powers of 
lo~lc1ution oxooryt tlo•o exJrescly rootroined by tl l ~tote 
tlld lt...Llonnl vO"H:>1.1tut ionB . ( ~t~.. te ox rel . urker v . :·er-
ch ..... n t' .... x c ' r-ng0 li< n'c , 1 90 • , l . c . ~Ol i 2u0 •• o . 3413 ; 
11~ Jo . v • . ol.lt~·i .. ,ck , ... ?..J !o . '..>9 , 1 . o . !·o , 351}. Tov·

cvor , t 0 ':l •oil; , b. t~... t..dontion of l u co ... £orvution amend
mont , t ook fro1 tlc Le~:~1uture itz uut l ozity t o onaot 1ru·~ 
v1i tl• refelt nco to t !lc "contr ol , mtlnnc;om.cnt , restoration , 
co1wcrvo.tion und repula.tion of'' tile \vi1cl lifC' and \111 d lifo 
r cnourccs of t\ rto.te b·r 1 cing fi' C1• uti ority in tl:e 
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Cor c rv ..... tion lio _ni~sion . T.ili s ls derl.Q,,str::...ted by the f ol-
l owj n~ la1 JU'L~tJ :'ound iu , 'ursl. v . ~rtlutt , J.",.n o.J . ••• • (2d ) 
737 , 1 . c . ?!;_._ : 

"But t: -rbr~nt ~ ttwmt to exorcise it QO~c ot 
<hill'lv<.. tl ..... l v 1Llo.tlvc C:e-mrtm. nt o~ t ... "' ~overn-
tcnt o1' t t'" ">OVICl or func t i ono but relates to on

&. ~ f'I"'\.Oll OI·tior.. of U >0\IOr re Cl'VOd to the 
v~onle , tJ10 ~~~ of ''.ich ~pend:1 ~ • uver
r ,(: t' ~ ouor of -.he lc.. P:t. ~J.c.turc a ... to tt ..... t 
pol·tior~lone \!htch--riivol ve~ the subJc..o \, T.lli"tt€-r 
und. 1 t n gove1 n~nce a~ n:rov l et cain n .i..d'J..rnE:.1.c... 1cnt . 
f.Orc tht n that , fu:'i ti:er the-mibm.issJ.on lLOI' t1 c 
ade~ption of t.r ... 1C!'dJucnt vas the exercl~.e vf .... 
l0~ielntive f~lC~ion ; it \~9 an org~n~C functio~ , 
o1· antco.lly exe1c.:.sed ; the Gcncro.l .:-osv 1"~-ly is 
wit' ~u.t conctitutione.l power to p1opoac an amcnd -
mnnt by t he 1'1ith\tlvc proc£:ns . 11 

( .... r.tphucis t:..dded) 

It tms further rulod at 1 . c . 744 : 

"l'b !..OVOI oi ~n peonle havillf enliatod t.J c .)onser
vation Co mi£sl on un the colot itut ional ag~ncy t o 
cx~rc lse the '"'O\'ter s and funct ions P..t'D.nt ud ln 
Amcnd.tn~nt .. .To . 4 , it is not our func cl )n to consi
der or to deter~ine the wi~do , thu oxoediency or 
t' o policy to bo executed by tt..1t bod.,,. . '' 

I•'urthermore , "the ad .. linistrc.tlon of he laws now 
or l e1 cuf ter pert uininc thereto' 1 • vest ed in t~e co m i s -
sion . by the clo sinG l ungua ... , of t ho emeud.ment i t is )ro -
vid.ed tt~at the Lrt.nc..rc.l --sscmbl y nt. y onuot un:y lt1ws in t:t id 
of but not inconnistenv witl! it ; thut t.1ll l uw& inconsi s -
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tent w::. t:- t.h run.&ndl ont u.ro .. o lon...,cr 1.3ffecti v c ; an9. that 
t he umcnd..ncnt sLul l be sol f - enfor cinl ,. 

'.'he Le..;iol a ur·c c:.!nnot enuot u ... 1v I1li... mer 01' lcP"1. s -
l ut1on i ... conflict vd ti the conse1·ve.tion a.meno!'ll.cnt. 'rhe 
Sunrtme Court o:t' - i ssouri has ev en hold that tho nrovinions 
of -t he conserv t.. t ·on ulllOnd!ncnt p.~. evuil over the consti tu
tionul c...r1onclmcnt5 u ~ontud t>rior then .. to \,Len in conf'lict 
with ouid conservation L.m.end. 0nt . In .Jt.ato ex l11' . v . 
Bode ' 342 ~-J.O . lu2 , 113 o..J . .. • (:...d I no5 , it VodS ruled t hat the 
conservat ion co u .ics i on could u:)point u director of conser
vation wl...o ! c.<l not r·cs~dod vr.i tldn tl.is ..... tate for one year 
irr.mcd i atcly -or occdlng i.d s uppointmcnt , contrary to uootion 
8 of .u.rticl c .~ of · ... :.l; 0oast i tut i on \<h icl. ">Iovides thut of
ficers appointee... sl.ull t.uv ... resided ilr t!t ... stat:.. on"' yce r 
:nr e c odine such t...p ;Ointtncnt fo r the r vt:iSOn that t ho conse r 
va tion runt;ndm.cnt . ..JlOVided t ho.t tho co·wlosion t.houl6 de t er
mine tho director ' oual .i.ficutionD , w d. it \'Tas tho l a t est 
expres Eic.n OJ.' t.LL; uil l of -chc 1>uo Jll C. 

'~ ' c; constitutional p1·ovlsion pl -1ccs in thr; commis
sion "the control , w.nt.tCC a.cnt , r c stora.tio'1 , conservation t nd 
r eJul ation of bird , fish , ~ame , f ore stry and a l l wild lifo 
r eservations of t he ~..~tate " together wi t h "the admini stration 
of the l o.ws nov; or· · erc&ft cr I')C!' t a.ini 1 , thereto . " Diffi-
cul t~r mu.;; b~., ex. )reo sod in find in;· us broud nnd gE:.neral ter ne 
v;lt· .. v .. llicl to t:Lewsfcr o·vmening and fur rea.c'~inn- "'0\'Jer und 
equal to thoo<. ucc:d in the ameudr .~Jnt . 

Tt.o word 'contr ol" as defined by ebster ' s llew 
Int ernational l.Jict ionnry mean s " to exerc ise r c strcinine; or 
dirc ctins influence over ; to dorninate ; r egul a t e ; henc e , 
to hold. f rom a ction ; to curb; " . \:or ds und ~'hrar-es , Vol . 
9 , pur,c 429 , stu tes : " '£he word ' control ' \-vhen broa dly used , 
may cm1· r ucc every form ol' centro 1 , uctua l or ler·al, d iroc t 
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~ ..; \~ora ·' .. l.J.ll<... cmcnt ' HS dcf Lwd 1·y L·e bs: tci· ' f ~· ew 
Iuterno.tion~ 1 ...... .:. c t.io"lury means " .... ct or tst of munue lnr:; the 
mawter o f trt....:<tlng , dlrec·L i.u.:- , curry-in; on , or u~ inc; , ; ·o1· a 
'1Urpose; conc1 uot ; control . Judicious use of neans t o a c -
cohml ish an ~nd ; ·~ "' '1 

•• or ds .. Hd }1rases , Vol . 20 , 
T><.~ e ~37 , stt..tas : '' .. ~nugem0nt is dt f'lnild as 1ovcrn"lsnt , 
cont rol , ,_u 1e1 intvncJ ncu , -.~ yslca.l or m.anuul hunolin .... or 
-ui duncc , t; l. uov of mana.·in· by dire c tion or rer-ul ntion , 
or acl.rrdnlsti&tioH; ·· " 

'l'l ~ word '' rer:uL.1te' i::. dc1'L.cd Lt the --ursh cuse , 
su";ra , ut 1 . o . 74.4 u.f' ?ollows : ":he te~·r'l ' r .-! ·ula.to ' will 
be suffic ient for the 1omont . lt includE-s ordl1aril y t he 
~net..ns to adjust , order , or ~overn bv rul e or ustabllohed 
"'lode ; direct or ':lann ~·e -a-ccordln:: to certuln ..;;;s.;::;t;..;a;.;:n;:,.;;d~c· .. r;;.;d~s~o;;;r 
rules . ··"'' ( ..... mpha~is added) . 

uoctio.~.l lJ of .. rticl0 : .. rv v-..st,s ln th~ .::onsel va
t lon L:o .. J.iL>oion thu uo\lur tu ~overn , rule u ... 1c. ~ .... nu.:;~,uc cor<.l 
in:.:; to r·ulca mude bJ ell~; co ~~ission , ..1ll Pilltte:::·s relutin~ to 
bir d , fich , .... ~ur,t~ , foreot1·y u.nd, ild life of ell"' tate . 

'l':1c ..;unrc 10 Court ·a.~ huld {! .ursh v . Lo.rtlett , su 
pr..l) t 1J.ut , by re<:.Sl-.11 o.t ... ...,c~,.:.on 57, .... t.:.clu )J.V of LJ1e Con
stit ution of .. h !n,;u.ri { t..iw itlit.:. ..... t.:.ve €.J1Lnli•rl nt; , the neonle 
did not L1tcn·d not only to keep t,}H .-;;rnn't contsJ ned in Sec 
tion 1 ol' f uch ~novisiun , bu.t ...,.lso ma.de :l t nerve t~1.e 1urpo no 
to r e cull u l l lb·islutivo ~ower theretofore ~rFntcd to the 
end tl ut the v1i1ol~ DO\'Ter shoul d be subject to the initiative 
and r efel6ndun. Ly the adontion of cho consti tuti...mal 
arftendtttcnt c1 Ol ... ti.rli£ th'.; Co .1.s ,rvt..tion Co ..... 1lBf' ll•r1 tho ~CO"!)lc 

.. 
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withdrew -rron thP. Lcri~laturc its ""lov·or to le3isl ate ')n 
t he subject matter contai.'1.cd l n such a.llend.ment and ve sted 
the soveroicn power of t he peopl e in the Oon servct ion 
Commission. ~uch power s a s art. necessary to co':ltrol , 
nnnage , r estore , conserve and r erulate the b1rd , fish , 
r;rune , forest r y uno vrtld life of thir State arc now vested 
in the ConserYation Conmission by virtue of said consti-
tutional urv,.ndM.E'nt . In t h i n canst i tutional n.rncndmcnt 
power io r iven by the EOVOie:tcn people to tho Lc~iclature 
t o make any l o.w t hat nn~r aid the Conoerva tion COJ'Tll•issi on 
in carr~rinr- out and offoctuatinc tl'e purpcre n end inten
tions of t~e peopl e as expressed in enid conrtitutionnl 
runendr'len t. • 

J owever , the Legislature ~n o no "'lower to fix 
any limitet.ion or control over the vonservat i on Co•o.mis
sion i n th e exerc :tre of itR mnne.£"ement an<" r c<"u}.ation 
concerning the matters named in the amenru1cnt: Tlo t est 
t o be ap '""lied in drter"llining the val id ity of lorisl~~tion 
concerni nr; wi l d life i s not whether the commi r r-ion ha s 
adopt ed a rePulatlon unon a TlUrticular sul' ject but is 
whet h er the runendment authorizes t he cor:rnlssion to '11ake 
re~ulations on that nort i culur matter . 

The Le~S islaturc does not have tl1c rict· t to reeu
l a te the construction of :fish l ad.ders a~ the OI1$nc~ent 
g ives suer authority to t he commission by vestinc i•' that 
body t he "control , wana~""cmcnt , r estorat ion , conPorva t1.on 
and r e-gul ation of * fish . '' 

'l,he Let";islature I as no authority or power to in
terfere with the Co '1se:rvution Cor-:.micsio.n ustn~ w~atevcr 
reasonable ~e~hod it ~ay deofl n ec e ssary t o conserve and 
restor0 bird, fith , game , forestry· a nd the wild life re-
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sources of the State . If the commission deems it is neces
sary to carry out such purposes it may arm its agents , or 
any agent . 

Neither does the General Assembly have the autho 
rity to pass any act that would prohibit agents of the Con
servation Commission from making reasonable searches and 
seizures in executing the commission ' s power and authority 
to control , regulate and conserve bird , fish , game , forestry 
and wild life . Thus the Legislatute cannot, by statutory 
enactment , interfere with the commission in controlling, con
serving and carrying out every purpose expressly and neces
s~rily impliedly given the commission by the amendment . The 
determination of what is necessary and the method that is ne
cessary to carr y out the purposes of the amendment is vested in 
the commission and not in the Legislature . 

The Conservation Amendment does not authorize the 
commission to assess penalties for the violation of regula
tions , and the Legislature thus has the authority to deter
mine what punishment , if apy , will be inflicted for such 
violations . In Marsh v . Bartlett , supra , 1 . c . 744 , the 
f ollowing appears: 

" It will be remembered that in the body of the 
Amendment the word ' laws ' occurs twice and is there
in definitely related to the Legislature or to the 
legislat ive power , while the word ' regulate ' and 
kindred words are attributed to the administ rative 
power and duty . * * * * * * * * * Hence it follows 
that unless there be existing statutes that are not 
inconsistent with the Amendment but which do in ef
fect fix punis~ent for acts or conduc t that may 
fairly come withi n the purview of some rule or 
rules established by the Conservation Commission , 
it cannot be said that the Amendment is completely 
self-enforcing ; if the situation be the opposite, 
our conclusion will be the opposite ." 
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'l'cis dcp tu tnent i~ of tlo opi ni..Ju , bused upon 
the decis:onu of ~ tate x inf . O-itt rick v . 10de and 
1 arsh v . 1 nrtlett, t·.~at t e Le ·iE-lature ~lU"" "lO r it;:1t t o 
l egi s l a t e u~o~ subject s exclusivel y given to tho Conser
vat i on Commi ssion. uur j udr,ment is that , ut t he pre
sent time , t he Le .,islatur e ' s act i on 'tii th r eference to 
wild life is confi ned t o t he det erminat ion of what pun
i shment , i f any , 11l.:1Y be impo:::ed f or viol ut l ons of tne 
oommi ns i on ' s r ogulutiono . 

ROY ! 'cKITTIG C 
~ttorncy-Genorul 

..\cspoctfully submit ted , 

V,-1~. C . TFU!.Lu 
A~sistu.nt ... ttorney- General 

VC't' : Ji'S 

• 


