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~) 
llo~. c. Artb ur . uadorson, 
E~eeouting ,ttorney , 
Clo~on . - 1ecour1 • 

.uea~ .;1r: 

I e ere ln rcco1~t or your lottor or AULUBt 9 , 
l93p , which 1o e$ follow&: 

"Tbcro huu been some dispute ao 
to who can tilo ouster procoedinga 
uc~inet aoma twenty t wo ~1ftoront 
Juatloeo Of t ho lOQCO ~point&a b7 
t ho County Court or ~t . Loula Count y . 

"1 know that it 1s oet out vory 
OlElarl y in t he $tntutec U.at the 
... t~·'rner Gc eral or J.-roeeoutinu 
... tt!orney hD.a the r1c,bt to fi le quo 
l':aitrt:nto proce diJ'l.LO , but (i. & loD{,. eo 
th~ Coun\y Court undo thee appoint
a ~to , t r.o. tho Coooty Court 1s 
represented b y o County Counoellor , 
r ~ ot the opinion that lt 1a the 
County Counsellor ' s ~uty to f ile t he 
nbovo named proceodincs , and tho 
StA~ .aust be f1 1Citd \n ~1 nnme or t he 
Attornoy Ce•.or:.. l . 

··Ki pdly ~.;.1 vo me en op1n1on on the 
ebo•e As noon as pos ible. 

ciect1on l plS , R. s . o . 1Q29 , 1n purt r eads aa 
follows: 

"In cnee any person ahall usurp , 
i ntrude int.o or unlawfully l.old 
or ~xeoute any ottice or trunchise . 
t ho at t orney- s ener Ll ot the state, 
or ~.n,y circuit or prosecuting 
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attorney of the county in Which the 
action is c need , ah 11 exhibit 
to the c irou1 t court , or other court 
havins concurrent Jur1ad1ctlon 
therewith in ctrtl cases , n 1ntorma
t1~m in t he nature or a Quo rranto , 
at the relation or any person deair-
1 to prosecute the ; cm4 When 
auqh information has been tiled an 
pr~ceed1ngs hove been co nce4 , 
th-. •~e shall not be dian! eed or 
d1acont1nued ithout t he consent ot 
tlut pereon n ed therein ao the relator; 
bu'- such r elator shall have the r1Bbt 
to prosecute the aaue to tin 1 ju nt , 
either by hi !J.:self' or by attorney. '' 

In t he c~ae or tate ex 1nt. Y. T~lor, toe ~o . 442 , 
6~1, t he ~upre Court of 1saouri , spooking i tb 
nee to questions raised by your 1nqu1ry, sa id: 

"IJ , observe , our Clt c tute ( h ~ . 1899i 
aoc. ..57) charges the ttorn ~~enaru 
ot the state and the proaecuti at
torner ot the re pect1Ye count1ee 
witb t h e dutJ ot ap oki in t he name 
or th.io sovereign co nwe lth, ' in 
c se any person ehall urp , intrude 
int~ or unlowtully hold or execute any 
ott1ce or trenchise . ' ln ~uch case , 
in ~attore of 1n1t1at1Yo, they wiel d 
t he bolt tor&ed by the l •w, no otber 
hand y; they atand oher sed with the 
duty or exhibit! to the court an 
1nt~~t1on in the natur ot quo 
. r nto , at the relation ot ny per

eon de~1r1ng to prosecute t be e e . 
hen such into t1on has boon once 

filed and proceedin· o commenced 1n a 
cirouit court ut the relation ot 
such poreon, auch proaecutin at 
totlOY or .~ ~ttornerGenere.1 tepa do--. from the exclu.a1ve stool ot dutJ 
and reeponaib111ty, an~, ao tina b~
aelt on lower and ro hUilble bench 
of ~ower ahared Jointly with rel ator , 
ho may not tborea~tor 41e~sa or die
continuo such proceedins 1thout hie 
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ooqDent . (eo. ~57, supra) . vo 
muQb eppeor from tl&et statute, nd. 
th~ caee ~ny proceed with t he a
eu:tlption th t the po r und dut7 
ot the proeecutina ~ttorney to 
alone e t ho n or the State in 
quo nrranto co o do· un1apa1re4, 
in ~ull flower , until oh t1~e ae 
ttu~ intor tion 1 exhibited, tiled 
a.nc1 the proc ain e~nced; and. , 
lth t~t point onoe renched , the 

relbtor th ncotol"':iar (but not bet ore) 
~harea itb h1 \be control and ~1e
po 1t1on ot tho litigation. 

"t statute usee tho pbru~e ' eh ll 
exh1b1t.' It os ar3U8d 1n th1a c ourt 
in ~tato ox 1nr . v . T6lty , 165 ko. 
f52t , tlult tho phrase ' ahall exhlblt ' 

s theroln used ·~can• that the ct 
1tsplf cust be done; ' and thut the 
pro ecutins ttornoy h d no di~cTetion 
nlth roepoot to tho tter , but wne 
bo~~ . es of courao , to exhibit the 
into~~ tion when r e, t.eated to ~o ao 
by u gl.Tcn relntor. In di pos1fl6 ot 
thot r nt , thio court (p . 559 , 
•' aoq. ) BOid: ' !hat tho ord "chall, " 
aa cenerolly uaed , 1 mand tory may be 
aonoeded , but 1t ls a cor dinal rule 
that ~t e intention ot r.n Get 111 
prov 11 over he liter l sense or ita 
ter~s' ( ~uthorland on t tutory Con
struction , sec . 219) , otherwise 1t 
mi~!t lead to obeurd con oquencee , 
whi~b coul4 but be the reoult in 
thi case 1r tho s otute bo oon-
otruod according to ita s trict 
letter. It the statuto is to be 
interpreted in eocord noe with de-tenl nt's contention, the proceeding 
~ou d be ut tho ~ere 111 or o&prlce 
ot ny person in pooition to proeeoute 
i t , an4 t ho J ttorney oneral , circuit 
or proaecut1ns attorney, aa the oaae 

t be, ~ ti urebe d , c ro non
entl ty , and \'\ e are Wlllble to bollo'Ye 
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t hat eny o1reh s t a to of srta1rs waa 
ever contsmpl ated by the Le 1alature. 
Th• po r of deterr..1n1nc \ httthcr or 
no1t ttac uc1i1on shull be oo. 1eneed 
o.uut oxict r.o1 o· here, nd fro1 .. the 
TO~f nattue or thO it , its character 
unci ' ur;o , 1 t ehould rest w1 th t ho 
otficor ho repreaent t he eople ot 
the ..~t t o \·1th rea ect to h li t tere . .. 

"Th• ctatut 1tselt , section 20&& , 
... tat . 1~19 , provid c thct h n an in
tor.llut1on in the IJ.&tur or 0 wr it or 
cuo t . ... r rnnto to t est t he right of c 
per on lleced to have usurped an 
ottice or trunctliae hea b en fi led 
c.nCi t!1o proce din s co encod by t ue 
ntt )rney Gencrcl or pr o ccut1ne at 
torney t t he rel t1on of 0. pr lYilte 
cit izen, ' tho ~o eh 11 not be d!a
cia~e or iccontinued 1thout the 
conoont or the percon named th r ein 

1Sllc rel:a tor ; but ouch relator 
abaJtl have the riGht to prosecute 
t be c to tlnal Jud ent , e i ther 
by hi elt or by ettorney .• In 
vta~c ex 1Df . v. hetternan, 2~ o . 
442 , a t page •~o . 148 s . • ~o . 92 , 
i t 1& aold , r t er ~uoting the obove 
atatute : 
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·• •rr tho relator is suococatul , he 
rec~vorf' 11o ccstfi .. · innt the de• 
r en ..... ~ . nt ; 1f ho t ~msucces&ful t ho 
defcn: nt rocovors hia costs affl'linet 
hi ro.a tho t i t:.O of tllO f l lin£ 
uud exhibition of the into ~tion , 
it i •, ~ t"ight between the rel at or 
a nd 4}efondunt , in lThioh the utate 
on! ~ts orrt oors ~re ulsintereste4 
S?oct ators . • 

·· .bJ ).e t ho . t tornoy Genorul or tho 
p~os~e~t1n~ ~ttornoy c n exercise a 
d1aorot1on rben appl 1oat1on ia made 
to ht~ by a pr1v t e 1nd1vid ' 1 oak• 
in 'i,hot tO lntormt~tion of th18 . 
churl cter i.l• fllo~ and .., ay refuse to 
fi l e it , yGt , ~len he has ~cceded t o 
tae toqueet or the perty ana ho.a 
fllo4 t Lc infor~ tion and numed t he 
pert:r tl,ero1n e.s rel tor , the s t atuto 
soe~ to ~lnco further proeoc tion ot 
ti.e • ac- l s rt;~ly , 1 r not e.otlx·cly 1 !n 
~lO »~n~o of tho relator nnd ~he 
orfi} r b~co~ • ~s told , t ~:e
inte~ect~d spoct~tor.' n 

In t.l,c ce ... Q ct .... t:1tc ex rol . v. l.ong, 27~ o. l GG, 
l . c . l ee , tno JU»~0% 0 Court ee1d : 

"l'h1& proco3dlnc waa.G broue)1t under 
... ectilon 2631 ~ .evl ed ... t tutea 190~. 
The proaecut ng attorney , under 
th13 d ctl on , l a cloth l rlth the 
powe~ to dste~lnc t tc ~royrioty 
ot b~l~Llng en utlon ot this 
char~cter , b~t efter he hcc e~erc1aed 
hi~ ~1 cret1on nd tbe suit h been 
brotl€jht , he 1s I4'lt per-..c.i tted to 41a
~lss lor d1scontl nu6 lt ~1thout tbe 
con.ecnt of the · n 1 vidual t whon 
reques t 1 t wue brought . In abort , 
Wher~ the action s lnet1tute4 
not ~ ott1c1o but upon request , the 
1ad1~14w 1 lo tbo roal part7 1n 
1ntel"!!ot t.nd tho proaoout1ne uttorney 



non. l c. .rthur .ndereon .~~ugwst 19 , 1935. 

< ~t e ex 1nr. v. Taylor. eos ~. 
1. c . 45~1 ) on inetrUI .. ont l i ty. The 
stutiUto , othorwiao conotruo4, \0'0Ul4 
preGent tle nomnly ot a uthorizing 
the ssortion in the court~ of o r1ebt , 
end tvh1 lo .fot·bi dd1ng the ot'fic1cl 1n 
hoao n o it us requir•d to bo 
bro~~t to dlamios or dleconti nu snme , 
upon his fu ilurc or retuno.l to ... ro
secu~o it to ~ t1nal doter,clnntion, 
to roclude the rea l purty in in-
tero t from ao o 1 • ...uob a rul-
i would nullify the tatute nnd 
lim!~ itb ottective ppl1 tion ~o 
such cHseo only as are bro t by an 
ottlcor on his o n 1n1tiut 1ve. A 
ro~nGn blo construction of th tatute, 
au~ one ,h1cb accord~ 1th J tice and 
r1t:b~ , 1 tl,a t ri .. ero f.i p l'Oli cutinc 
uttotnoy institute tin oction ot 
tuie chttJ-uctet• u;..on r ol,.U et , und tho 
court 1n its i oretion ~e~ts t h• 

o to be b1~ught (St to ex 1nf. v. 
cCltiin, 1C7 • 1. c . '12; ~t~te ox 

rel . ' · os , 84 uo. 1. c . £02 ) , 
ro(fo~dleGD ot t he cttitUdC there fter 
or t ... e procecuti 7 ttornoy. tho real 
party 1n tntcreot ~Y proaeoute lt 
to a final ucterc1nat1on. 1& io 
in ocord 1 th tlmt Yrell oa tabllabod 
rule , conoiatcnt u!th r c con, that a 
atnt, :te llould be so conatruod a to 
r ender it operative . ~ 

It will ~e noted tb· t Section 1610, cupr , provides 
t hat 1~en t h• Jrobibltc~ e cto have o~curred which bave g1ven 
r1ae to the e:dstence ot the ri&ht. t o oust , that the duty 1s 
placed on the off1c1~ls to t ·e court action, but s uch duty 
to oct 1 by the otatute coot on ac id otflciel s "at the rola
tlon o~ ony pe on d~s1r1nt:~ to ""~rdc coute tl ,e eo~e . " This 
tmplie~ t hat o eone dosiros to roo cute auch action. han 
they do oo de ire , 1t 1. tho dut) cr ct id otr 1c1als to use 
their «1-soretion aa to ponaltting the WJ<t or their ea 1D the 
1nat1t~1on ot quo arr nto suita. It they deo14e that a 
port1calar set or tn~to juat1t1ea euch a auit , they are utboriae4 
to lendl thelr ~ '~ the auit thot 1s 1nst1tute4 at the in t nce 
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ot ~ntcreated p3rty. Iowever , ben once instituted, auoh 
auit o un4er t he ~ontrol of the pcrty ut whose 1DDtnnoe 1t 
wa:s 1 t i t.uted. 

T"ne county couna Uor , co uch , doet~ not haTe 
authoFltJ to tile r: uo rt.6.rranto suit , but either he or soao 
other :lppropr1uto nor eon "do&.~1r1ng to prosecute tbe n " CU\Y 
re~ue t you , a 9rQ ecutin • a ttorney , to institute euch au1t , 
~4 l and ben yo~ reQ~onably de the ou1t to b appropriate , 
auoh uit may be 1 tltute4 by you t that per on•a 1net- nce , 
and ere upon the suit proceeds under the control ot ouch 
per &o • 

The tatute deeo not kc 1 t Qendtltorr on the proaeout -
1ns o!f1o1al to filo r uo arrnnto proeood1 s . It ke it hie 
duty o t'1le cult 1! ho l ~ convinced t!11it t"o fncto j uat1ty it , 
and t e s uit may ~· 1ther fi lod t hlc ov~ rolct1on or t the 
relati on ot ~any interested per on der.irinB t o ~rcaecute the 
aome . • 

th1a doo not ~0 n t b t the proGeeutlng Off ici a l baa 
t~e r i ght to cr b1trnr1ly retuae to t1lo ucb s uit . I t tbe 
v1ola ion 1& de~uatcly brought to b1o o~tention, 1t 3s hiD 
duty o et ; other ~ae , c b ott'1cial ~ould h ve the rlCht to 
t h r~ t he entorc nt ot juat1oe , an d t hic ~ould be a aol eciaa 
i n t b law. 

lour& very truly , 

... ... .JU\ .T.; ~ • 

.s 1$tcnt ttorncy Goneral . 


