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Dr. - Hon. c. thur .anderson 

;111 you please clarity 1n your op1n1oD 
tbo rcspeot1vo rights ot tho Count7 Hi ghway 

~ D"'ineer in k1n e~o1ntmento under t be 
ter ms ot his bond , under tbo . oot1on of tbo 
s tatut o wh1oh orootee hie otti co , otrl thone 
dut i ea ct the County Court, 1mpoaed upon them 
by tl\9 Laws ett tb1 a .., t ate? • 

I . 

In th1a connection e eal.l yaar c ttont1on to thot pert ot 
Opinion ~o. & uader dote ot Januory 25, 1933, issued by tb1e o~-
flce end to which s till adhere , "nd • hioh is aa follo s: 

• In applying our eoncl ue1on t o s eotlon 
8012 lt 1a Otn" op1n1on tbot th1a aect ton ~o-
qu1r a the High oy ng1noer to be tlltt c . -
todten or the tool ts , teriolo nd moob1nery 
belonging t o tho road d1atr1ot and the oounty •. 
Ho hos tbc core ond roapona1 111ty and t ne sst e
keop1n~ ot tbe county proport7 ~ rein ~~rated 
and ~y, und~r certa1u co~d1t1ous doliT•r the 
sema to others, but the statut-a gives b1o no 
further !"ie;bi or duty t n tluit or u ouatod1an. 

1e not required to mn1nto1n or r aJW 1r the 
t ools ar equipment , nor t o do othor than to 
kcop ·t hem a tc.ly in a propor plnce . None or 
the approve~ dot1n1t1one ot custodieD or prop
erty? or cuotodion ,. roqutre mOl"e than o aete
keep1ng. The ow York oourte in PEOPL • vs. 
BURn, 41 P'..ow. r-rce . 293 bs -.e det1ne4 eu.stocU n 
ot proport7 o :s follcme: 

' " tea • cuatodien ot propert7t oe contro• 
distingKi h$d tr~ legal posass e1cn, aesns the 
oharec to koe:p nne! oor o tor tho 0\'UlO'r , a® Jeot 
to his or4er ana d1rect1an without any i nt er st 
or right tbero1n adv ra& to him ... 
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Corpua J'u:rt.G in Vol o 17 t pc 9 orin s a eust~i n o 

' One osa duty 1t i to notoh , rd 
nd o ·o\m t for th t hi ch is Com!' ndoc.1 

to his cuntod~' 

nd opprovoa tho dof1nit1on of "'ouotod1C!n' ce cot out in Ttr.~ n vc; . 
00 I • 7~ 1 c fie 9G!) , h1ch ia o follcms : 

"Cuatodion. tor n t ~eopin • 
p:mT"ding, c x·o , ate , 1noJ;cctioi , mooao:·v
t!on or s curlty or h1n! H 

nd furthe· det1noD 'custodi n of! o rt.y11 to bo 

"l1o ~oop1nr of pro)X'lrty by ono he io o 1 r d .1 th 
0 S "'\!!'lOS t"OCMO 1b111 ty rctr 1 ta a foty" 

'l'ho A tools oto . nro to bo uo d by 

( l) Dy tho r o d ovt>rso r s , 

( 2 ) y t o h1 hw y onc1na r . 

ou of individuals: 

o y a~ 1noor 1 do r cponelblo on 1s bond for t o 
deliv ry of 11 toolo ln bin ~ustody to hia GUO eooor 1n off1co et 
t 0 QXPir t 1on of hie tG~. c t1on 8007 R. S. 19~~ . 

y provi~ion . 
the c: eto 

n. • l~n9 

ft. 11'! the 1 f1 \'! 10ro1n t ooln oto . OlY 
of thn 1ctu·y on 1neer tot· t ~tor 
ieh rc d s follo c : 

or ocr 
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In all ' caoua td 1·~ the w•k 1e b•lin dOil$ ltaldor the direct 
supervision ot the hi€. 1neo1· . thoso tools r nte in in tbtt 
o loody ot t!l:;, on ;;ine :t' • uO h 8 tho authori t,. .;o "suporv1ae ' SUCh 
ork under s ect10D 0015~ end in tho vent that the county enatneor 

o tmo' properly pertorra suoh UJ'G%'•1s10D ot aa14 work, he shall , 
under tbe l?l~O'flo1on or .. e t 1oo 8011, appoint on' &uistun~" \o 
porfol':.u auoh dut1ea , en4 tlw tools then oro in th constructive 
ouctody of ueh es::1attuit for D4 on beh l.t' ot the ccunty e 1neer. 
'l'beret'ore . i~ e.h01r=z tbot the uthl'r1ty of tho ene.1x.:.eer. ss oua
todi t'lD ot ell toole, eeb1nery~ •to . exter£s \CI t • e pl e a herein 
s 1d toola ftre pt, ~d tho p O$S&Bl io. , ffiiHll.Jt5en: n , &nd co:tLtrol 
or the OClUlt)' higfm~y t;r.r.oEe 1e "fOSt.od in the OOllntJ h igh tJ.Y fm81neer . 

II . 

Undv the prvvl~ione ot Section 80.13 , t county h1gb ny en-
slneor ~ell have direct auporv1a1on a.er: 

( 1 ) The publ1o ro d• at the county, 

( 2) 'ills r01Jd O't'erooor a , 

( 3) T!1o xpendi t't\ra ot oll c.~oun";y an d d1atr1ot tUDda mnda 
by t :he ro...'1d ovorcoera of ths oount.y • 

(') The supGTTiston ovor tho oonatruotion end 1ntenenca 
~t all rond~ , eulvnrts, nd bridg~s. 

Tho term '•~1e1on' or ~uper.Yiso' 13 detined in GO c. J . 
P • ll83 oa tollOfiD! 

"'l'c <llrec t ; to heve cbo.rse of, 1 tb the 
u ~hor1 ty to d!.nct or rei¢lu te: to 1n-

e ct w1 th cutbor1 ty; to O'fGr ee ; to owr
t~~ t~ direction; to su rintond; to 
aupor1ntend cnu diroot . ord does 
uo:t coon to do ork 1n question in 4 t 11. 
but to see tha t 1t la done . " 

It 1a tberet'ore the 4uty of tho hishlroy onginaor to direct, 
regulate , inspect, and have chorso or tbe construction n4 in-
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tenonae ot 11 ronda, culverts. d br14gea. e oh ll speclfJ 
wh t 1natruot1on is t.:Leoeeaary • oDd n , bare • and how~ repairs 
111 tbo 1ntononce ot o ro tl re to be de ; in aubet nee, he ia 
to boas the job ot conatruction ond ma1nten nc ot pub11o r da . 
It he 1s unable to portorm tb1a dut7 porsonally • tbGn, under the 
prov1a1on ot Section 8011, eh l l,w1 th th op)rOTol ot the oOUDqr 
court , appoint one or ore ona1tl nts to vertom such dutiea. 

III. 

_ c...,Oo..;U!.rf!' COURT tn'HOniTY 'fO a 

• 

In the construction aDS motntcnanee of ro d , oul"t"Orts , nd 
br14 a , 1t 1a the uty of tb$ co ty court to 4eo1 to ho sh ll 
be " nployees" to do the labor 1n aueb pro.! eta. 1e con-
clusion upon tbe eonoral outbor1ty found tn s e c . 36,of. Art.~ ot the 
Constitu~ton ot 11s ourl , n4 under the at tul.ur) authority or '194& 

• s . 1929. y re s follows: 

Soc. 36, ttole VI: 

"In ecch county tber e aha 11 bo e cotmt y 
court , 1oh 11 be co t or record , 
end eh 11 lu:lv 3ur1 1otlon to tr n ot 
11 county and such otbar bUD1'08lla ea 
ay bo o:scr1lMI4 b7 l • " 

s o . ~6 n. s . 1929: 

n no•er eny publ1o oney' whether r1a1 
t~xatton or from bonde horetotore or 

r tter 1 aed , to t.l be e%pended 1n tbe 
ccnstruct1on, reccn truct1on or ot r 1m
prove n\ of ny rood , or bridge or cul-.er\, 
tbo ounty court ~ to 1p bo 4 01" ro d 
d1str1ot o 1es1onor , a the c ao 7 be• 
sb ll have tvl.l power nd nuthar1ty to con
struct, r construo or ot r 1ee 1m on 
ny ro d , ond to construct ny br1 or 

culT rt 1n auob county or othor pol1 tic 1 
ubd 1T1 ton or the • t. , ond to tba t end 
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may oontrnot ror truoh ork, or ooy 
puroh.ono r.'lnohtnory , employ oper tors 
~nd purchase needed c.~ter1 ls nd ~
ploy nocessary holp 4 do auoh ork 
by dar l abor. " 

Thttae ~e ployooa" munt do tho work undor the su 
tho onstneor , ar one ot his ass1st'lnts. 

1s1on ot 

o oount7 court hao no uthor1ty to portoro, or to a a1st 
l n pert or i nc; y ot tbo duties lego ted by l fi" to the b1ahw y 
onainoer , beOtU3e ~~t authority lo vested cxoluo1voly in the 
blgb '1 enetn r under t t pnrt or oeotton 6011 whioh io c tol• 
lows: 

'*In the GVOJlt th.'lt tbe ooun1.y h1 -
way cneinoer cnnnot properl y p torn oll 
tbG dut1ea ot hie offico , ha sholl , th 
tbe opprovol of tho court , appoi n t ono 
or moro oes1 tanto , who shall roeotve 
suoh componaotlon on y b3 t1xed bF the 
court . " 

This po or ot tho county court to "approve" tho oppo1ntmont 
or "oooistentn" to the county h1p~w y engineer 1 limited to the 
quoatton ot bother ar not an caui nt cnt io neoeGs y , nd 1t io 
proper tor t he county oourt to doo14e h nsi.tonta re 
nocooeory to corry on tho nort delecat to the highway ~inoor. 
lho ... uthO'l"ity of tho county court to "cpprOTo" does not extend or 
give tho county court e uthor1 ty to say !YJl2 :1 ll aployed by 
tho county hif.h ay ons1n ar ~D an oas1at n t . pouor or ohoooing 
the m1n or t n tJbo are to bo t.u:siot. ntn to the na1noer is 't'Oatod 
oxclual't'oly 1n the highway onr!noGr b1moolt . 

IV. 

r.. comrrY com FOll ROiiD 

11h1le tlV" oount7 court poso ssoo tho authority to eaploy 
orlaDen oxclt.. 1v1 or .. cla ss "~ "eos1ot nte" to tbr, hihbca 

ensinoor , A • or!-~ n o a ~· .>t.l 0 £. not roooi ve poy 1 thout r -
tormin~· a Atisf ctory ~orvicoo, oBi tho county eourt cnnnot p y 
tbe~n W1t11 their oltJ l 1D8 for o"r•icos twv · been exru:11nod and • -
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proved by tho htsb ay ensinoor . 

ny uor kr:l!in aho t cile • rm c l c ta , n M rotune to rtorm 
his dut1 a in occordonce 1 tb tho plnno and d1r o\1onn d the 
OOB1ne r to not titlod to p 7 • f 'Ublio onoy cannot be pnid out 
o t tbo bo at or n7 1nd1-.1d l or of'tlcor unlesc t h p son -
ce1v1n~ tha a$ co ha ronderod tho r '1'1cea rGquirod by t " to en-
tttlo hlm to rooG1ve ruo ey rroo the p lie tr _nur • 

lowe: 
1 . outb~·ity 1o ce~ out in soct1o 8013 R. ~ . 1g29 , os fol-

o county court shall 1ocue war-
r· ntn in Pft nt tor rood ork o.r 
tor any othor ox nd1 tur by r<n!4 
ovorsooro , o.r in pn~nt tor crk done 
UDdar co tr ot, Wlt1l the c 1m tber -
f or e 1~ heYo bo n e:rom1ned and pprov d 
by tho county h1 • "' i n r _. ' 

It to , thorotora, ovpor nt tr tbo very plotn lon~£8 ot 
t l)OVO eto tuto that the G ' rn1no t10il nd a 0\'0l Of tho hiG -

y ong1noer 1s a cond1 t1o pr oodent to tho county cour'' • author
tty to 1 s uo a wnrront , dtsbur 1n county funds t or: 

( l) Rood .or .. • 

( 2 ) %})0D41 turoa by r 4 OYerseore , 

(3) For ro d n ark donet under contr ct. 

Undor the st te luw, tho count7 court !s ebnrgod 1th cor
t ol n o c1t1o dut1 n r elet1vo to the handling ot t1n cos thoroot. 
Ito powor ~nd dutlc nro cacrtb 4 by tho oona t1tut1on nn~ at t 
uto • .. trust 1s r o aed ln t m. tho e cutten ot h1ch la f're -
qu:mtly o t tondod lth cUtf 1culty ond cob rraa nt . By ccept1n 
t t.l"ust , e ach county court judgo obllento h1ms lt to rfo 
tho duties o tho lo 41reota, and it t ro 1a a cio ppl1c tton 
or tho tundo, or tho rsront;tul dtsburso. ont ot r.ny rt thcroot • 
tbo j oo of.' t oourt m 1 be roquir d to reonelly roGpond ln 
d a tboretor . T d1obur n t of publ i c tunda by the county 
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court tar ony one ~ tho l· st throe obo" en· orated purpo a , 
•1 thout the .,. h vtng been ox m.1nod ond op av d in advance 
by the Qoun ty h1{;hwoy OnG1ncor , 4ot'in1 t ol y r1xes t ho porr.onsl 
l1a b1l1 ty of tho county judgos tllPrefar . 

Re opoottully sub~ttod, 

FR na.n? E. n . · o -
~ s1atBnt ttorno - lnerol 
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