STATE OFFICERS--State Officer cannot receive salary from State
Department and also from State Fair Board.

August 15, 1933

Honorable Forrest Smith
State Auditor
Jefferson City, Missouri

Dear Mr. Smith:

This Department is in receipt of your letter of
August 11, in which you request an opinion from this Depart-
ment on the following state of facts:

"Will you please advise me if a person
receiving a salary from any state depart-
ment can receive additional salary from
the State Fair Board for services rendered
while the Fair is in session.

Can an individual who is now working for
the state be paid expenses from the Fair
Board for attending the Fair and working
for the Fair Board?

Or in other words, can an individual re-
reive salary from two different sources of
the state for the same period.”

Section 12479, Revised Statutes of Missouri, 1929
provides as follows:

"No money shall be paid out by the treas-
urer of the association except upon war-
rant issued by order of the board of
directors, signed by the president and
the secretary. And no warrant shall be
drawn unless there is money in the treas-
urer's hands to pay it."

Section 12480, Revised Statutes of Missouri, 1929,
insofar as it is pertinent provides as follows:

"The board of directors shall have power
to make all rules, regulations and by-laws
necessary and suitable for the conduct and
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There being no constitutional or statutory provision
relat to the eot or under discussion, the common law re-
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In the oase, State ex nl.' NeAllister v. l!n;:a ¥o.,

38, 309 8. ¥, 110, the Court held, "It is a well sett rule
that the Legislature is not %o de held to have done & vain and

useless thing. It is elementary law that one may not hold two
offices, the duties of which are incompatible.

In the onse of State ex rel. v. Bus, 136, No., 1. 0.
338, the Court said:

“The remaining inquiry is whether the duties
of the office of y sheriff and those of
gshhool directory are so inconsistent and in-
compatible as to render 1% improper that re-
spondent should hold both at the same time.

3



ibilis

does not arise wvhen one

1933

L

-

3

g2
fel

§
§

!g;

:z
£t
il
:

it
;
z

t
1

It was seid by Judge Folger in Peopl
rel v. OGreen, 58 ¥. Y. 1. c. m:?nm
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*1f, bowever, the question be referrved

to the more gemersl definition of publie
oifice, the resuls would be the same.

For instance, McFarlane, J., in State ex
rel v. Bus, 135 wo. L. 6. 333 declares

the sum of the matter So be 'that if an
officer receives bis suthority from the

law and discharges some of the functions

of government he will be publie officer.!

An of’ice has been defined as 'a special
trust or charge oreated by competent suthor-
ity'~—more tersely still, 'a public office
is a lie trust.’ His oath, his bond,

his liability to be called to account as a
public offender for misfessance or non-
feas:nce, the temure of his poasition, ete.,
have veen said to be indicis of a publie
officer. (State ex vel. v. May, suprs;
Throop v. Langdon, 40 Mich. 682.) And the
general dootrine ie that the iden of office
clearly embraces the ideas of tenure, dura-
tion, fees or emoluments, rights and powers
as well as that of duty. (& Vorde amd Phrases,
P.4923.) It has beem aptly said that the
true test of yublic office is '"that it is

a parcel of the administration of rament’ .
{2 Bouv. L. Diet., Tit. 'Officer'.)*

Seetion 18, Article 2, of the Constitution of
lissourl provides as follows:

“That no persom clected or appointed to any
office or employment of trusi or profis
under the laws of this state, or any or-
dinance of any municipality of this state,
shall hold such office without -

a his time %o tmom of the
duties the same bel ¥
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Motm. it is the opinion of this mn

that it is unlawful for any person receiving mtm
any Stage Department to receive tdd:lttonll

Btato Fair Board for services rendered while the m: u ln

session, for the roason that the functions of the two offices

are tmutn-t and incowmpatidle.

Respeotfully Submitted

JOHN W, HCFFNAN, Jr.
Assistant Attorn2y General

APPROVED:

Attorney Gsneral.



