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t'ld.a ~' aebo1decl- re.elpt or JOU lette~ or 
Z1llF 11, 1• 'lllaeela 10• nqu.eat aa oplm• aa to the eouree 
ot oerta1a •••• aow oa ~~ loek•t. hr ooa't'Ulenoe , yov 
let\e:r la quotH la tul MJ.•: 

~· Mft a _._. or ..... 1a tlt.e r-.. 
41na1ona ot ov Ctrftlt Cnrt whlell wre 
laJlefttet t:roa ~·' atlllatnrattoa~~, 1a 
wlllell tJae Aet•a.ata •-" 1at1eted o_r 1a­
toaet aplQt ot at the tlM wen aot 
apprehealel and baTe not b ... alnoe. 

!heae easea are earrted oa the took•• aa 
State ••· , aat are eallel •••• '-ftl, .... li appeara 1a ... , ..... that 
the leten4aata, ••oaaae ot the leagth ot 
tlae tlult baa elapael, will aeftr be arreatei. 

our thoupt 1a that a aaY1J18 et thi• u­
nec•aa~ labor alght be etteetef. 1t n 
obtataed aa orler traa eae~ D1T1a1on ooa­
tlaiq the ••••• geerall~, W1 th lea.,. to 
re1natate oa the appl1eat1oa ot the 
ProH01lt1q A.tton.,., ul atate 1n the 
.-orandua that the 4eta4ut was a t'ttg i ti. ve 
at the tt.e of the retura of t he 1D41ct.-n~ 
or the t1llq ot the 1nt'oraat1on, an4 that 
he la atlll a r.&1t1 ... 

We woull llll:e the optnon of your ottioe aa 
to the 1-.1.1\7 ot thla aetloa, wlth ao• 
author1tT, ao \hat we .. T preaent the mat t er 
ettectiTely to o~r Clrouit Court Judgea. • 
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•• ao•• J'Oll are ooattauaa 'll•• ea .. a tro-a tel'll 'o td'll. 
Wo lo~t, 'h1a 1a -•1-c •oa• aoeorltnc to See. ~lit R.s. ot •o. 
1911, Wbia~ 1a aa toll ... : 

•It &aJ peraoa 1al1e,el tor a or1~aal 
etteaae abaaoat or tl" t'raa ~at1 .. , 
er aaanot be f01Ull to \e aen-ecl w1 tll 
'""•, or, betac let to bail, ahall 
not appear aooor41ac 'o the oon41,1oa ot 
the recop1suee, the oaue •7 be eoa­
t1nue4 troll tea to tera w1tllo1lt 1--.1 .. 
proc••• oa the 1allo'-~; u4 ••Jt pro­
- _,. '• t .. u.a at 07 tiM oa t" 
application of the proaeeu,tac attora-.r.• 

fte oaae of State y. Slou., 101 Ko., l.a. ~-108 lNara oa 
tUa queatt•. JUtce Blair 1a ruAertac llta op1nl•, atatea aa 
follow: 

' "The tirst us1pment ot error is that the 
1n41e1iaent •• not Ntarael lato oovt 1a 
eoapltuee with sectioa 8116, Rertael Stat-•t•• lSJlSJ. Tbat ••"'ion requirea that 
indictments toua4 b]" the granl jury aball 
be p:reautecl. '7 the foreman 1D opea oa.n 
1n tlle peaence ot the grand ~"!'ora. De­
f&4aa' 'a oOAten,loa ia •~tOlled upon a 
rNor4 reo1 tal. that, on November 15, l9D, 
an4 duriq the Novam.ber term ot ooun, the 
proaeouting attorner tile• iD4iotment No. 
c-1M6, State ot 1asour1 v. \f.B. Sloan. 
The olerk of the Circuit court ot Zaokaoa 
Count,- has tilecl with th1a court a "rt1t1ei 
copy ot a reeord entr'J' made at the Sep,embo~ 
1911 '•ra ot n14 cour~, a a tollcnra: .. cnr et 
th1a 4ay, ooaea 'h• Grand Jury, in a botJ 
1n~o open court and preaen~a to thia oo~ 
the follow~ 1a41ctmenta to-wit: C-1S&6, 
sta'e or ssouri va. '. It w111 •• 
noted that the indictJRenia aentionecl iD the 
two reoor4 en~riea bear the a81le number. 
The deteada.nt aay not have been in actual 
oustoly, whea 'll• 1JU1.1c1illent waa preaentecl. 
to 'he oourt at the September te~, altho._. 
it appear• that aa 1ator..at1oa hal pre~oual7 
been t1le4 aaa1ut hia. The oourt did not 
pend t 1 ta noona, wh1 oh are alnra open to 
the 1aapeo,1oa ot the p•blle, to d1eolo•• the 
n ... ot the 4eta4ant n.aae4 in the indictment, 
until he had b .. n 'rought tRto court to anawer 
the ..... Seotioa 389!, BeYia.a Statute• 191SJ, 
pron4 .. taat, n• a pereoa 1nl1ote4 1a aot 
hel.4 ia eontia•ent or UB4v noo81llsan•. the 
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1JI41ot .. •• aball u• be clocbte4 or eate:re4 
upoa the 111nt• or :reoorb ot the ooun ut11 
the teteM&nt 8laall lla•e been arreat... !he 
pra•ttoe ot ctnac ~e 1acl1c1iaeat a n.U• 
aa4 leanq the naae ot tbe 4eten4ant blau 111 
the noor4, wrtlo1ent17 t4atlt1e4 the 1Jll1ot­
••t aa b&rtq 'bHa tilecl un4er the pronalou 
ot Section ~. without Ylolat1n& the pro­
T1a1ona ot seet1oa $811 aa to aecre•J• !be 
aaa1gament 1a oYerrul ... "' 

Ia ~t• ooueot1oa • aholllcl not oTerlooJt s ... 354:' B.s. ot 
Mo . 192•, wbleh 1a aa tollon: 

•nen 07 ladictaent ahall be touM ·aga1aat 
8llJ' pe?aoa tor a telollJ' or aiad•eanor, not 
bela~ in actual ooll1'1n•a.t , or hel4 b7 
reoogntsan• to aa ..... r thereto, aueh 1n41ctllellt 
shall aot be opea to the 1napeot1oa ot 07 
peraon exoept the Judge ant olerk ot the eown 
am\ the proaeoutlag at~raer; nor ahall it M 
4ook•te4 or en•ere4 upoa the lliautea or reeoi'Ca 
ot the oourl util the tetendant thuein ahall 
baTe been arreat.t.• 

It 1a the oplnlGD ot thia clepartaent that th1a ... tiaa 
ahoult baTe ~ tol1owe4 ia the t1rat 1aatanoe b7 the olea. '!'lee 
waa ao a.o .. ai ty ot pla eing thea on the docket ant eari'J'lq thea 
•r•l7 'bJ' n11Jlber,. It ia a ••rr aaeient oaae but haa nner •­
O'YOI'ftle4. beiDS State T. Coraon, ll llo., l.o. liS, 1a Wh10~ the 
oo.n aai&s 

•'Theae proTiatoaa ot oar atatute aak• it a 
aiad.em.eanor tor a grand Joror, a julp, proaeout1q 
attoraer, or other ottioer ot anJ ooQri, to 
41aoloee the taet ot &DT 1n41o~ent tor a telo., 
be1Jag toua, UJlleaa the d•teuant ia in eua~ 
or on ball; and the lat section ot the •th ~1e1e 
abo-n referred to, 4eolarea tbat auoh 1ndiotlleat 
shall not 1n auoh a caae be open to 1aapeot1aa 
ot any peraon, exoept the judge, circuit attorae7 
and clerk, until the 4eten4ant therein shall 
haTe been arrested. The third aection proT14ea 
tor the otttoera 1a iaaut .. and executtns the 
prooeaa and in the 41at~harp ot ott1o1al &ut7. 

Under the proY1a1oaa ot the statute, I hol4 lt 
to be the 4uty ot the clerk not to en tor on hi a 
4ooket, or ~nutea, or reoor4a, the taot ot the 
graJtd. JVT tlad1q the bill or tadictmet agaiut 
the 4etaclant tor a telOQ", 1mleaa he be in e118-
to47 o2' on 'bail. nor h enter the oOA\1Jl1Jall ... 
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ot the cause troa term to term. He should 
keep a priTate memorandum book, in which a~l 
such indictments tor felonies are entered, and 
whieh, together with the indictments, should 
not be open to the inspection or an7 person 
except the ott1cers mentioned in the statute; 
and such indictment should neTer be docketed 
nor entered on the minutes nor records of the 
court until the defendant i s in custod7; other­
wise the statute is nugatory. Why require the 
secrecy under a penalty or a m1sde:oeanor it the 
ott1cer keeping t he records is required to docket 
and note the case and the continuances thereof 
trom term to term? What 1a the object ot these 
statutory proTiaions? What eTil was to be guarded 
against? Crill1nala, knowing they had been i n­
dicted, often made their escape betore the officers 
could arrest th... It was to preTent thia, and 
to render the administration or the criminal law 
more ett1cacioua, officers were required not to 
disclose the findings of indictments tor felonies; 
grand Jurors were under the same requ1si t1on. In­
dictments wer e not to be open to inspection. All 
this was to be kept secret until the defendant 
should be arrested. Now establish the doctrine 
contended tor by the defendant's counsel 1n th1a 
case~ and you Tirtually repeal the sections ot the 
statute aboTe referred to. The last section of 
the fourth article of the aboTe statute about 
•continuances of the cause from term to ter.a• , 
should not be construed ao aa to render useless, 
1f not repeal, the lat, 2n~ and 3rd sections of 
the same article. The clerk may very well keep 
a pr1T&te memorandum of all such i ndictments tor 
felonies , where the defendants are not in custod7 
or on bail, and may laaue capiaaes b7 the order 
ot the court wheneTer he thinks the officer can 
apprehend the defendant.'" 

In Tiew of the foregoing opinions, 1t is the opinion of this 
department that 70u may continue the cases generall7, as you haTe 
auggeated, or 70u ma7 instruo~ the olerk to w1~hdraw ~hea tram the 
docket, and l ater, 1f the detendanta are apprehended, you ma7 re­
quea~ that 'he cases be restored to the 4ooke~ . 

APPROVED: 

I"\88"WY - ... 

ROY t!ckiTTR!ck, 
Attorne7 General 

Reapecttull7 submitted, 

OLLIVER \f. NOLD, 
Aaa1atant Attorne7 General 


