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July 27, 193S.

Hon. o.‘trth:: Anderson,
Prosecuting Attoraey
St. Louis County d
Clayton, Missouri.

Dear Mr., Andersom:

This department tohoﬂdfu regeipt of your letter of
July 15, 1933 wherein you recuest am opiniom as to the course
of certain cases now on your docket. For convemience, your
letter is quoted im full bdelow:

"o have a number of cases in the four
divisions of our Circuit Court which were
inherited from %+ administrations, in
which the def nts were indiected or in-
formed against and at the time were not
apprehended and have not beem since.

These cases are ¢arried on the docket as
State vs. and are called each

term, and IT appears im most cases that

the defendants, because of the length of

time that has elapsed, will never be arrested.

Our thought is that a saving of this un-
necessary labor might be effected if we
obtained an order from each Division com-
tinuing the cases generally, with leave %o
reinstate on the application of the
Prosecuting Attorney, and state in the
mnmt the icr.lnt was a Tugitive
a et of the returm of the indic t
or the filing of the information, and that
he is still a fugitive.

We would like the opimnion of your office as
to the legality of this action, with some
authority, so that we may present the matter
orrooti'niy to our Cireuit Court Judges.™




Hon. C. Arthur Anderson e July 27, 1933.

We note you are contimuing these cases from term to term.
No doub%, this is deing done according to See. 3569 R.S. of Mo,
1929, whieh is as follows:

"If any person indieted for a erimimal
offense abscond or flee from justiee,

or cannot be found to be served with
process, or, being let to bail, shall
not appear according to the conditiom of
the recognizance, the cause may be con-
tinued from term to term, without issuing
pnnmnthomnh-‘;mmnro-
cess may dbe issued at any time omn the
application of the prosesuting attormey."

The case of State v. Sloam, 309 Mo., l.c¢c. 507-508 bears on
:hin question. Judge Blair in rendering his opiniom, states as
ollows:

'"The first assignnent of errer is that the
indietment was not returmed into court in
ecompliance with Section 35884, Revised Stat-
utes 1919. That seetion requires that
indietments foumd by the grand jury shall
be presented by the foreman in opem court
in the presence of the grand Jurors. De-
fendant's contention is bottomed upon a
record recital that, on November 15, 1923,
and during the November term of court, the
prosecuting attorney filed indictment No.
C~1366, State of Missouri v. w.B. Sloan.

The elerk of the Circuit Court of Jacksom
County has filed with this court a certified
cgg of a record entry made at the September
1 term of said court, as follows: at
this day, comes the Grand Jury, in a body
into open court and presents to this ¢
the following indictments to-wit: C-1366
State of uissouri vs. . It will de
noted that the indictments mentioned in the
two record eantries bear the same number.

The defendant may mnot have been in actual
custody, when the indictment was presented
to the court at the September term, although
it apzurc that an ianformation had previously
been filed against him. The court did not
permit its records, which are always open to
the inspection of the pudblie, to disclose the
neme of the defendant named in the indictment,
until he had been brought into court to answer
the same. Section 3892, Revised Statutes 1919,
des that, when a person indiocted is not
eld in confinement or under recognisance, the
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indictment shall not be docketed or emtered
upon the minutes or records of the court until
the defendant shall have been arrested. The
prastice of giving the indictment a number

and leaving the name of the defemdant blank in
the record, sufficiently ideantified the indict-
ment as having been filed under the provisions
of Seetion » Without vioclating the pro-
visions of Section 3892 as to secrecy. The
assignment is overruled."’

In this comnection we should not overlook See. 3547 R.S. of

Mo. 1929, which is as follows:

"When any indic¢tment shall be found against
any person for a felony or misdemeanor, not
being in actual confinement, or held by

izanece to answer therete, sueh indictment
shall not be open to the inspeetion of any
person execept the judge and clerk of the court
and the prosecuting attormey; nor shall it be
docketed or entered upomn the minutes or records
of the court umtil the defemdant therein shall
have been arrested."

It is the opinion of this department that this seetion
should have been followed in the first instanece by the elerk.

There

was no necessity of plaeing them on the docket and earrying them

merely by number. It is a very anecient case but has never beem

overruled, being State v. Corson, 12 NMo., l.c. 263, in which the

court said:
"'These provisions of our statute make it a

misdemeanor for a grand joror, a judge, prosecuting

attorney, or other officer of any court, to
disclose the faet of any indictment for a felony
being found, unless the defendant is in cus

or on bail; and the lst section of the 4th artiecle

above referred to, declares that sueh indictment
shall not in sueh a case be open to imspectiom
of any person, exeept the judge, cirecuit attorney
and clerk, until the defendant therein shall

have been arrested. The third section provides
for the officers in issuing and executing the
process and in the discharge of official duty.

Under the gmuum of the statute, I hold it
to be the duty of the clerk not to enter on his
docket, or minutes, or records, the faet of the
grand jury finding the bill of indictment against
the defendant for a felomy, unless he be in eus-
tody or on bail, nor to enfer the continuaneces
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of the cause from term to term. He should

keep a private memorandum book, in which all

such indietments for felonies are entered, and
which, together with the indictments, should

not be open to the inspection of any person
except the officers mentioned in the statute;

and such indictment should never be docketed

nor entered on the minutes nor records of the
court until the defendant is in custody; other-
wise the statute is nugatory. Why require the
secrecy under a penalty of a misdemeanor if the
officer keeping the records is required to docket
and note the case and the continuances thereof
from term to term? What is the object of these
statutory provisions? What evil was to be guarded
against? Criminals, knowing they had been in-
dicted, often made their escape before the officers
eould arrest them. It was to prevent this, and
to render the administration of the eriminal law
more efficacious, officers were required not to
disclose the findings of indictments for felonies;
grand jurors were under the same requisition. In-
dictments were not to be open to inspection. All
this was to be kept secret until the defendant
should be arrested. Now establish the doctrine
contended for by the defendant's counsel in this
case, and you virtually repeal the sections of the
statute above referred to. The last section of
the fourth article of the above statute about
*continuances of the cause from term to term®,
should not be construed sc as to render useless,
if not repeal, the 1lst, 2nd and 3rd sections of
the same artiele. The clerk may very well keep

a private memorandum of all such indictments for
felonies, where the defendants are mot in custody
or on bail, and may issue capiases by the order
of the court whenever he thinks the officer cam
apprehend the defendant.'”™

In view of the foregoing opinions, it is the opinion of this
department that you may continue the cases generally, as you have
suggested, or you may instruet the clerk to withdraw them from the
docket, and later, if the defendants are apprehended, you may re-
quest that the cases be restored to the docket.

Respectfully submitted,

OLLIVER W. NOLEN,
Assistant Attorney General

APPROVED:

T ROY WeKITTRICK,

Attorney General
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