SHERIFY FEES: Fees of sheriff in transportin:
v /  Penitentiary. sporting conviets to

/

2

July 5, 1933 '7’

Hon. Forrest tmith 2
diate Auditor
Jefforson City, Misaouri

Desr Mr. Smith:

Thie department is in receint of your letter of
June 29th, in which you make the following recuest for
an 0 inion from this offices

*Geotion 117891 R, 8. lp. 1920, provides
that sheriffs shall receive 5¢ per mile

for the distance neccssarily traveled in
going to and returniang fron the Penitentiary,
the tinme and distance to be estimated Ly
the mo 't usually traveled route from the
plaoce of departure to the Penitentiary.

The method previously employed in this
office for ascertal the distance
traveled by the sheriff in bringing
prisoners to the Penitentiary, has been
argived at by raillroad transporteticn;
thus the sheriff from Carroll County has
been allowed 135 umiles less miles in
bringing prisoners to the Peniteniiary
than the zheriff from Platte County.

Please advise us as to the interpretation

of the distance neces-arily sraveled in

going to and roturni. g from the Peniten~

ttar whether that can be interpreted
hlphway di tance or the railroad

dt 1tance. *
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3ection 11781 R. 8, ip, 1928, in s0 far as 1t is applicable,
provides?

“For the services of takil convicts to
the penitentiary, the sberiff, county
marshal or other officer snali receive
the sum of thre doilars per day for
the time actually and nogessarily em-
ployed in traveliing to and from the
penitentiary, and esch gusrd shall Te-
gelve the sum of two dollars p r day
for ine same, and the sheriff, county
marchal or o%her officer and puard
shall recelve five cents per mile for
the distance nocessarily traveled in
going to and returning from the peni-
tentiary, th: time and (istance to be
estinated by the most usually traveled
route from the »l ce of departure to
the penitentias yi® = ¢ = » sa

The decision in this cume necessarily depends upon the con-
gtruction %o be placed upon the words "necessarily traveled® and
‘usually traveled”,

The case of Fierce v. lelesdervier, 17 Halne 431, involved
the allowance of fees to a shexiff for levying executions. The
court said:

"The statute provides that the travel
shall be computed *by the usual way',
and 1t is not material whether the
sherlff travelied = more or less dis-
tsnt way to suit bis own convenience.
In this case he will be entitled to
fees for such travel, and on the amount
colleeted, and to nothing more.*

In the ouzse of Greene v. HoGhee, 37 Alabama 164, a statute
allowed co mensation to sheriffs for the removal of conviets to the
penitentiary at a specified » %e for every twenty milcs of the dis-
tance $0 the penitentiary and baek "by the land route usually trovelsd,®
The eourt sald:s

we » sand the rules of construotion,
which wve laild down at the outset of
thiils o inion, recuire us to0 decide

that the sheriff has no suthority %o
carry o prisoner through another dtate,
and is not entitled to conpensation for
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the increase of distance in consecuence
of Lis doing so, although he mzy go upon
the usually traveled route, The land
route usually traveled, over which he
muot puss, 18 the route within the 3tate
usuzlly travsled,.

It 10 urged against the foreguiug con-
atruction of the statute, th:t the sgheriff
is required to meke affidnvit of the
number of miles ‘on the Lland route usually
traveled;' th t there nay arise eases, ia
whieh there iz no usually traveled land
route within the Statel® ® * ¢ #» = = = = »
In such ¢ aes, a route leading to the
penitentiory, and the different parts of
whioh are usually traveled, and which is
in a reasonzble direet course from point
%0 poing, is, within the moaning of the
law, the Land route usually traveled.®

In YWebster's New International Dlotionary the word
"usual® 1s defined as follows$

‘Such a8 13 in comaon v-e; such as ocours
in ordinary pragticc, or in the ordinary
course of eveats; customary; ordinary}
aabitual; coomon,®

The word "usually® has been defined by the court in

the cxse of "Ghi. Traetion Co. v. Chugren, 110 Ill. App. 547*
to mean “ordinarily“”.

In Yebster's New International Dletionary the word
"necessarily® is defined as followse:

“In a necessary manner; by or of necensity;
as a neecess ¥y oconsequenoce,

The word *ncoessary” as 1t 1s used in the above definition
is defined ae meaning:

“Imposnible to be otherwise or to be
viapensed with without preventing the
attainment of a desired result.®
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In your letter you desire an opinion as to whether the
highway dist:nce or the rallroad distanse should be used in deter-
mining the fees to which the sheriff or other officer 1s entitled.
#ith the excelicnt road system in the State of Myssouri, it is the
opinion of tais offfce that either the highway or the railroad
could be sald to be “the most usually traveled route®, Therefore
the solution of our problem is dependent upon the words 'neoosu.arily
traveled*. Applying the definitions of the words necessary and
necessarily traveled as given by Febater, it is the o.inion of
this office that the shortest possible route, whether that be by
railroad or by highway ie the proper gauge to be used in deter-
wining the fees to be ailowed for the transportation of conviets
from the place of departure to the penitentiary,

For ezample, let us assume that the highway <ist nce between
Jefferson City and Kunons City is fifty miles less than the rail-
road distance., 3ince we have already c¢lassified the highway and
the railroad as being sy under the classification “most
ususlly traveled route,” ¢ question then is what iz the dis-
tance that must necess rily be traveled in order to reach Jefferson
City from Kansas City. In our hypothetical case therefore the
distance th:t must necessarily be traveled i1z the bighway distance
gsince that is fifty miles shorter than the railroad distance, it
certainly not being n-oce:gary to travel by raillroad which is fifty
miles further in distance.

Now assuming that 1t is fifty miles further by highway to
3t.louls from Jefforson Ciiy than it 12 by ruiircad, applying the
above construetion, the railroad being the shorter route should be
used in the transportation of coaviets from 7%t.Louis to Kansas City.

In order that thore may be mo desunderstanding with refer-
ewce to this opimion as it pertains to the shortest possible route,
we expressly rule that in no event could an aeropiane be used
since under no co.struction could trgnsportation by aeroplane come
within the definition of *the most usually traveled route."

In the case of "Scott v. Endicott,” (Springfield Court of
Appeals), 38 8. W. (3d) 67, the Court, in disou the question
of fecs allewable to guards in the transporsation of nriscncrs,
g2id?

*"Some of thc eariier cases held th-t the
right of a public officer tu fees is
derive. solely from the statute, and he
is entitled %o no fecs for servlm,
unless the gtatutes give 1t. Gammon v,
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Lafayette County, 76 Mo. 675; Wil . iamms
v. Chariton County, 85 Mg, 645, * *

To colleet fees for services not reander-
ed is contrary to public policy, 1f nos
agtually fra dulent, =2nd the contract
providin: for such a method of compensa-
tion is illegal and void, in our o inion,
whether made with the sheriff or with any
o“erp‘,rmt.-l-..ﬁﬁil

Therefore, 1% is the opinion of this department that the
fees allowable to sheriffs, county marshals or octher officers
for the t.ansportation of conviets to the 3tate Penitentiary
shall be estimated by the shortest poasible route from the
plage of departure to the penitentiary, whether that be by
tighway or by railroad silce under Shis o inion both the highe
way amd the rallroad come within the provisions of the statute
relating to "the most usually traveled route."®

Hespectfully submitted

JOHN w. HOFFMAN, JR.,
Assistant Attorney=(C meral,

AFPROVED:
Attorney General,.

JEHS



