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Th1B e ~ment i 1n r ecei pt of your le t ter of 
.run<! 29 t h , 1n wh1oh you rme t e follvw1~~ r e :ueat t or 
an o inion froo ~hie off ice : 

•acot1( n ll79l R. G. o . 1929, pr ovides 
that aher1fts shall reo~ive 5¢ per mi l e 
lor the d1e,anoe nee ~ a rtl y t raYeled 1n 
o1n to a.nd l"e turn1ug :It' the Pen1 tenti y, 

tho t .i me 1 di at nee to be est 1. ted by 
the roo t usual y traveled r oute tro t h 
pl~ e o f departure t a t he Pen1tent1 y. 

The method eY1oualy empl oyed 1n t is 
off 1c for a.s,,ert 1n1 the di et ce 
t rav ~eu b y ~be hc~1tf i n bringing 
•r1 .;oa e to t ho Pen1 tcnt1 ~ry , bus be n 

rzt1Yed nt by r~1lroad t~unnportu~1on; 
tnu. th... h riff fro~ Oo.rr oll Oounty hno 

en a11o ed 125 1leo l esa a11oa in 
br1 ~ pr1 onG!'e to the Pen1 tent t a.ry 
t h tho hertff t rom Platte County. 

Plenoe advire s a to tho intcrpr t nt1on 
of tho d1 Gt(~ce cee r1ly t raveled 1n 
f!01 to a!l ,. t urn1 .!fi fro1:. tbc Pent t en-
t\ury batner t t oun bo 1ntorprot ad 
t he n! gh ay d1 tanoe or the ra1lroQd 
d1 t ~~e . 14 
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section 11791 
p.rov1deas 

a. Uo. l9 ... . J, ln eo far aa 1t 1e applicable, 

r•roz t o aorv1cca of to.k1l'lfi convicts to 
the penitentiary, tb aharlft , oountr 
rnazah31 or other off icer ohsll recei ve 
tbe ~ ot thr~ 1o1 !~s per day tor 
the time eotually and n·.oC£hlar11y em
ployed in traveli~ to 3Dd fro~ tbe 
pent t~nt 1ary, and e ch gu r d 3hall re
oe1Ye thr. sum of t o d.olla .. ts p r day 
for ~~~ sa~e, and the oher1tf, county 
LM.rGbal or o'tbcr off1ceJ." and guard 
ahall receive five oonta per mi_e fo% 
the diat~oe n ,coas~1ly travolcd 1n 
going to d returning from the pen1-
tent1arJ, th ~ time an•i d1 ~t o ·to be 
~atimated bJ tbc mo~t usually tr~vcled 
route from the ~l ce of de;xrture to 
t ,)e nl'tentia y ; • • • • • 

The ueo1a1on 1n t hla c o coasar1ly depends upon the con
struction to be placed upon ~ht;; wor ds ,.necossa.rily traveled'• and 
4us aally traveled~ . 

t he case of Pi erce ~. ilalosderY1er , 17 Ua1ne 431 , involved 
tho allowance of t oes to a oho~1ff tor levying oxeout1ons. Tho 
cou.l't sa1Cl l 

nrhe s tatute pzov1~oo that the travel 
Ghall be oomput ad •by t ho usual way • • 
and 1 t is not ma.te.rtal whether the 
s .. ter1ff tra.voled a mrc or lese dis-
~ t • o.J t o oui t ni.e own evnvenleno,e. 
In t h1o case b~ ~ll be entitled to 
teea for auch t r&Yel t ~d on the ~unt 
collected, d to n.>~h1ng more. 

In the O' se ot Gr t:cne v. OUhoo, 37 Uabama 104, a s t atute 
allo ed oo ensntion t o ahcr1fte for tho removal of eonv1cte to the 
~en1~ent1 y at ~ spec1~1od r t~ for evory t~onty mllos of t he di 
t ance to the pen1tent1 ..zy d b ack .. b,. t he land seoute u aually tr~vclad . .. 
Tho oouzt 9a1d : 

8 • • •and t b J ruloa t · cons truot1on, 
~b1ch ~e 1~1d do~ at the out1ot of 
tats o inion, require us to docl do, 
that the sneriff 1ae no a.utJ.or1 ty ~o 
our.ry u. pri a001er through e.noth , r t •.t o. 
ood 1o not entitled t o c or!1{<18naut1on for 
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tbe 1noreaae of dl ot c.nce :\.n consc< uance 
ot nio doi ng so, al tboU(_:b h" c &y RO upon 
tho usual ly traveled ~oute. Tbo land 
rout~ uoually trave cd, over ~b1ob he 
must p se, 1s t ho r outo 1th1n t he t · t e 
usu l.ly u a v .. led. 

JUly 5, 1933 

It 1a urged a.ga.tnat the t or 1.)1.ng con
atruot1on ot th... s t r1tute , th t tho sber1ff 
1s reQuired to m • atf1da~1t ot t be 
nw ber of miles •on t he l~d route usually 
traYcl ed; ' ~ooh t t be:re may ari e casots , in 
whic h t h re 1a nll ucually tr v led land 
route within t h St te ; • • - • • ~ ~ ~ • • 
In sucb o aoa, a route leading to t he 
pcn1tent1ar~, and the d~fferent parts of 
wh1ob are ur ually traveled, d mh1oh 18 
1n a r eas 3nable dir ot course froo 1nt 
to point, l s 1thtn tbe m~uni ot tho 
la~, the 1 r ilute usuall J u nv led . .. 

I n e 'atcr• a ew Inter national 
~usual~ i s defined as·follo~oJ 

ot1onarr the sord 

'5ucb tL.B i e 1n co moo lr le ; suoh as occurs 
in ordinary pr tlcc , or 1n t he ordinary 
cours e of cv :t ; custo y; ordtn.o.ry; 
·bttual ; co n. • 

Tho ..:or d "usually0 bas betln uof:\ned by the court l n 
t he o~ ae of "Cnl. Traction Co. v. Obugron. 110 Ill . App. 54?• 
t o ann •ortl1na:r1ly ~• . 

In ebater •a co Intez t 1onal 
•necoaaar1ly0 1a defined aa follows • 

otlonnry the word 

uln a neoeasary manner; by or Of n vOOl 91ty ; 
as a neo~o~ z y oonae uenoe. • 

T o word ".-.coossary • as 1 t 1 e uacd in t he a.bove deftn1 t1on 
is defi ned aa • eantDg: 

"Imponolble to othozw1oe or t o be 
u1opensed w1 tb w1 t (')Ut prev enting the 
atta1ru.ent of a des i red r esult . • 
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In your letter you desire an o '1n1on a 9 to wbetber the 
h t gnway d1s t ce cr t he railr oad d1ot e s bould be used 1n detcr
r-1n1ng tbo tees t o whi ch the aho-r1:t1' o~ otbor of ficer t s entitled. 

1th the escell cnt road ayato 1n the at s to of •1seourl, 1t ts tbe 
op1u1on of t hi s offi ce tllo.t e1thur the h1gbway or the r a111'0ad 
could be ent d to bo ••the oos t usually traveled routoa . Ther efore, 
the ool 1t1on of our p:roblem 1o dope ent upon the ords "necessaril y 
travele • . Applying t c defi nitions of the or da necessary and 
ecess3Z1ly t ravale4 c g iven bJ ebste~, lt 1s the OI 1n1on of 

t b1a offloe tha t tbo tlhortcst pos e1ble route, whether that be by 
r 11road o-z b y bigb aJ ls tbe prop r gauge to be used t n dcter
u1n1 the fees to be ~loned for t he t ransportation o! con~OtG 
from the plece of de ture to the penitentiary. 

ror eznu~le, let ua as~ thut the hi ghway n1ot ooe between 
J ctterson City d K o Cit y 1a f l ft7 mlle loss than the rail
road diet oe. 1ncc vo have already olaas1f 1ed the h1RbWaJ and 
the r ailroad ae being aynonyrnouo under the ol aa1f1ont1on 11moat 
uouP.l.lJ traveled route, '' '\he quoetion then is ba.t i s ~he di s
tance t bat mu t ncoo a tz11 y be t r aveled in ordor t o r t -.c J effer son 
City from X.lnsas C1ty. In our hypothetical cace t herefo_e t he 
di s t oe th .... t nrus t neoess 11J be t avol ed 1e t he ht. y di et ce 
a1noo that is fifty miles ahortor tbnn the r a i l road d1 otance , 1t 
ce1·ta1u1y not bel n oe .::aa.ry to travel by rail ro d which i s fifty 
~1tea furtb~r 1n aiatance. 

Jfow aasurn1ng tbilt it i s f1f't7 miles f Ul"th r by hi gb-:1ay t o 
s t . LO" t1 o from .Jett er on Ci ·ty tban 1 t 1o by r &1l rcnd. applying the 
bove con truot1on, the ?n1lroad bein« tbo shorter route should be 

used in 'he transpo.ta t1on o! convicts fzom 3t . Lou1s to x~nsne City. 

In order tb!.lt t h r e may be no :J.sundt:~rstand1ng wt t h r e ter
c~e t o this opinion as 1t perta ins to tb . horte~t poosl ble route, 
• • e:t pr cecly l"Ule tha t ln uo ovont could nn aQoplane be used 

1 un er co.1struct1on could tr s rt t 1on b y eropl ano oooe 
w1tb1n t h dct1n1t1on of •the mos t u lJ travel ed route." 

In tbe oaso of ~t •-:oott v. ..ioott, • (J"ll"1ngt 1el d Court of 
pp a). 38 u. ' · (2~) 67, the Court , in ~1oouse1 tho question 

of feeo 1 le t o gu~da ln the t r ansport tion of pr~ son ra, 
sat d: 

" me of t h ... earlier or ... ea held th t the 
rlgbt of a 110 of11oor t o feea 1e 
~1ve solely fro tbe atnt ut c , he 

1a nt1tle4 to n fees for aorvioea, 
88 t he at atuteo st•a it. n v. 
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Lu.fayetto Cotmty, 78 o. G"/ u ; 1l.a.1 
•· Cbar1t~n County, 05 • (~5. - • • 

To col.t.cot te .. a for serVices not render
ed i o contr y to ~~hl\c licy , 1f no t 
actually fr dulent , the contract 
prov1 n for such a ethod of co~cna -
t i on 1s 111 al. d vo i d , in our OJin1ou, 
he t hor made with thtJ oherl.tf or v1 tb any 

otb r p ·rson. • ~ • .. • • • ~ .. • ~• 

Therefore, 1 t i a ·tho opi ni on of t bls departt!lOnt tba.t the 
feoa Ollow~la to sher1tfe, county marshals or other off1oora 
tor the t -Wl portation oi C\luv1cts to t ho Stc:t o Pent tent1ary 
hall be eat1 ted by t he shortest pooa1ble route from the 

piaoe of departure to tho penitentiary, whether t hat be by 
b1gbwaJ or by r ailroad s1~oe under this o inion both tbe h1gb

a.y rtDd tho r a.1l road como •1 t hin t he prov1e1ons of t he st ntute 
relati to ·~he at usually trav led route. • 

Jtm: r 

RcapeotfullJ sub ... i t t ed 

JOl W. HOFFMAN• JR. , 
Assi stant Attornoy-G n r al . 


