
IN hE: V:blation of Section 4097 h . b . Mo . 19~9 by circulattng 
scri 1t designed AS use for currency . 

Ron. u. Arthur Lnderson, 
• rosccnti ng ttorney, 
Clayton, Mi c.ouri . 

Des::.~ 8!1·:-

lla rch 1 , H)33 FIL~ 

.~3 

In y )ur t ho l ett rs to ~e you state the instrument ( copy of 
wh.tch you enclose) i~ desj.gncd to be used as l cur .·ency ~ mong 
the Members of t he Cht m'ber of Coo.·crce . 

The co )y of the inst1~ent you enclose is as follovs: 

" There has be -n depositt.'d ''ith the TrcaE"~· rer 
o~ the Over lana Chamber of CoL .erce One Dollcr 
(,1. 0 ) for the redenpti 1n of this ~ertificate 
\rhen t enty- five boost ..,r stc.mps ru.ve been r f<f''x­
cd on the r eve r se s ide. " 

( • y ~se 3 or 4 booster stam s , inste ' d of f5) 

Section 4097, R. S. of Mo . of 19~J rovides as foll o .s: 

"Ill ego.l Cut" .... ency . -- ·.ny oerson not < uthorized by 
l av. ~ ho sh· 11 Jut in circulati m l'S t circulating 
medium cny note , bill , ch~ck, ticket , or other in­
strument of va·iting , purporting or evidencing that 
ony money vdll be pai d to the rece· vor , bc:....rer or 
holder thereof , or to cny ~erson by ; ny name or 
desc1·i tion v.hatsoever , or th" t it wiJ 1 be recei ved 
in prymcnt of debts, or be used as a cur ·ency or 
medium of trade, in lieu of money, or nho shall 
vend, Jes~ , receive or offe r in Jayment cn7 such 
note, bill, check , ticket, or other such currency , 
sh~ll u on conviction be adjudged guilty of ~ mis­
de:neDnor . " 

I have betm unable t o find any st~ t u t e r epealing, !:lOdi!"ying , or in 
;;ny way <llter~.ng the ful 2_ force ;;nd leg· 1 .... ffec t of this enactment 

nd if such a statut e exists and modifies or t lters S0cti n 4097 
of cou se this o;>i nion v.ou1 d have t o be ch~nged so as to follow 
such modifYin6 Lcgisl~tive hCt . 

Thi s st;;tut r is an omd one apJearing in the Laws of Mi r~ouri ~s 
etrly ~s t he uta t u t e s of 1825 and it 1s in subst~ntially thP s~me 
form t hrt t i t w1.s when i t ap}ear ed i n t he 18'~5 code of • issouri . 
There have been some changes but such as do not effect t he oue ~'tion 



- 2 -

m1bmi tted by you. The obj et of this statute of course, is to 
~ravent tho circulation by ~Y unuuthori?ed per son or cor Joration 
or co~n?ny or r ssociati ~n of so~eth'ng tha t shLll take the place 
of currency . 

The ea+licst deci sion I find on t his statute is the cr se of Do, ning 
vs . St ate of Mo . , 4 Ko. 536. 

In the Do1 ning case it ws :>roved th1.t Downing as secret::r) or 
cashier of a certain prive t banking e st ·blishment and resided in 
• isconsin Territory, and signed the notes of s~ id concern ~s such 
caShier; t hat the president ·.hose signc.ture was also < t ".;..lched to 
the note resided i~ St. Louis, and kept c broker' s office; t hat 
the pr esident had exchanged t wo of said notes f or t wo notes on 
~ Illinois Bank at t he r ecuest of \rltnPss; that said notes were 
seen in circulation in the City of St . Louis and had been redeemed 
at t he off ice of the president . 

The char ge · · s of ci rculllting the nJi,es 'l l!d the currc;ncy. The in­
dict oent descri bed t he note ae 'JUrportin~ to bf' pe.yable t o the 
b9ld§r, ~h~n on its f r ee i t pur~~rtcd +o be pcyabl e to berrer . 
The defense made the point that an indict ment describing the note 
as payabl e t o holder ~hen on its f ce it w s ?&yable t o be~rer as 
bad end t he Court sust ained thi s point and r eversed the judgment 
of the Ci~t Court . 

In the course of the o~inion, t he Court said: 

"In the case before thi s court, tho indi ~tcent cha r ges -
that Downing put in circul~ti n, etc . , certLin note 
; ur ,Jorting thn t f ive dollar s will be ~Jaid to the hold­
er t he·eof anu. t he note or r.red in evidence ) UT) rted 
th~ t ~ivc doll~ rs would be patd t o the bearer thereof. 
This is clearly a rona de scri Jtion of the note , and 
for thl ~ re~son, the judgment oug~t , in cy opini n, 
t o have been ~rr0 t ad. " 

And in another part of t he opinion, 4 Uo . 575, t te Court said: 

"The indictment cha r ges t hat Dovning did, etc. , Jut i n 
circulation • a circuloting medium, a eert ein note, >ur­
porting th· t f ive dollar s w~ill be pai d to the holder 
the eof. The note 61ven in evidence urpo: ted to be pay­
~ble to bearer . It i s certain th~ t the l~gal eff _ct of 
the not e as set out i n the indictment, and as it is 
proved, is t he same. But es it a s at tempt ed t o describe 
the not e , not according to its l egal ef fect, but ax i t 
existed, it should have been so done . That such i s the 
true meaning of the V1ord n purpo.t t" is sufficiently es­
t ablished by authorit y***·" 
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The 1ndict ... ent in this c·sc was under t he first part of Sed. 4097 
which Jrovides 

"Any person not authori~ed by l aw ho shall put 
i n circulation as a c1rculatine medium ~ny bote , 
bi ll , chock, ticket or other instrument of writing 
purporting or evidencing th:: t ony Doney •i l l be 
;:>aid to the recei ver , bearer or holder the r'eof * {:- ." 

The only thing decided in the above case is t hct a descri?tion 
in t he indictment did not conform to t he ract s proven bec~use 
the indictment charged t he note was Jay· bl e t o holdel' and t he 
not e offeree:. in evidence showed on its face it v. ::..s pay .., blc to 
bec.rer . 

The next case th~t I find is th<t of St~ v~ . Page and Bacon, 
19 Vo . p . 213. Indi ct~ent in t his ccse charged that t he aefen­
dants 

"* i'put in cir culeti on, er a circul ating m~diuc, 
d1.vers notes , biJ l s , checks ana t icl,.et s , '0Urport1ng 
that m~ney ill be p id to the r ceiver, hol der and 
bear er thereof, srid notes, bills, checks and tickets 
to le then r~d there ~sed as currency and uS a ~edium 

· o t rade in lieu of money, and tha t said nvtes , bil ls , 
checks , nnd tickets lli ll be r ece1 ved in payment of 
debts, * * *· 

The defendants wer t ried and convicted r nd ~ppealed . The i nstru­
ments of"'ered 1n eviaence ~.cs e in the follo.; n£ form. 

"(Vignet te) (Vign ette) 
St. Louis, J ~ nu~ry 1, 1852 
This certif ies , th't Thos . Bro.n has deposit ed in 
t his of ice, five dol1ars, p~yPble to beat er, t t he 
(Vignette . ) banking house of F'l.:.gg & Savage, 1tlcy 
I l l . n 

Obj ection w~s cade t o t he i ntroduction in evid ~nce of the above 
certif ica t e and .as overruled and certific~ te w~s admi~ted in 
evidence and defendants e~cepted. 

I t ~ 111 be noticed t hat t he indict ment in thi s case charged tha t 

"coney \tlll be pr i d to the receiver, holder and 
bearer, thereof. " 

It \till be ncticed tha t t he note offered i n evidence i s nayable 
t o bear er only. 

In t ho course of the opi nion, t he court sai d , 
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nit is clear t hat, where an instrument is t o be 
s- t for th, the desc r i ~ tion tha t it QJll:-ports a 
~?rticular f act , necessari ly Meens thEt what is 
stated as a purport of the instrument , appears 
on t he ~ of t he instrument . * * * ' Old casew 
have given rise t o much lear ning <'~nd argument 
on t he \70rds " ourport" and "t enor" and the books 
are ful l of distinct ion s as t o the meaning of 
these words, and the necessity of usi ng t he one 
or t he other of t hem in indictments, where writ ten 
ins truments are to be sta ted: Pur·>ort mE-an s the 
sub~tance of an instrum~t, as it apnears on the 
f ace of it to ever y eye that re~ds i t; ten0r 
ceans an exact copy of i t. 1 * * * The Cou ~ t 13 
the opinion delicvered, remarked that it is ce~tain 
tha t t he legal ef fect of t he note , as set out in 
t he indi ctment, and as i t is proved , is the same, 
but as it w~ s at tempted to desc~ibe the not e , not 
according t o its legal effect but to describe it 
as it -existed it should have been so done; tha t 
such is the 'Jeaning of the word pur)ort, i3 suf­
fi cient l y established by ::.utho ·ity. " 

.Accordingl~r tbe Court reversed t he c _;Se . 

In t his case , Judge Gamble , who concurred wtth Jud a fiyln nd 
also <lel t vered an Olinion of the Court in which this section 
of th< .. statute was further construed and i n Whi ch it w: s hel d 
tha t tbe word _.)Ur_,r:rt did not b.:J 1ly to the last clause of t he 
section and t he Court said: 

"It has been said t hat a person cannot be punished under 
this act for making and ci rculating any p&per that on 
its face has not the purpor t mentioned in t he statute, 
if the v:-ord 11 purportn i s t o have t he signification usu·llly 
given t o i t in the deci sions of court s . Thi s , as I 
ap)r ehend , i s.a mi sconst ruction of the saction. The 
secti -::n prohibits t he creation or p·1tti ng i n circu-
l ation of paper purrJort ing that money will beppai d 
to t he receiver or holder, or purporting tha t it .. 111 
be r eceived jn p~yment of debt s . This i s as far as 
t he word npurpo~ting " applies t o t he acts prohibi ted . 
The next and last clE.use i n the section, ' or to oo 
used c.s curr ency, or medium of trade i n l ieu of money, ' 
i s entirel y distinct from those to which the ~ord 
"pur porting" applies, Lnd embruces ~ ~?Se~ in Which 
aey person cr-eate~ or puts .1n circul a tion, as a cir­
culating medium, ' any not e , bill, check or ticket to 
be used as a currency or medium of trade in lieu of 
money, ' wbateye• ~ ~ ~ JUrport. It is evident 
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that thi s l ast clause of t he section ,muld be ME~de 
non- sensical by applyi ng the \o\Ord ")urporting" to i t 
so as t o r ead, ' or P'.lrport :tng t o be used as a currency 
or ~edium of trade i n lieu of oonet·' The s ection t hen, 
prohibits , most d~stinctly, the i ssuing of p~per _ge­
§1~w{ ~o be us~d as a currency 'tlthout r egar l t o the 
form in \.hich it may be made, and under this section, 
th~ re is no necessit y for stating tha t the ?urnort of 
the paper i s ;ued,is, that m' ney vdll be paid to t he 
holder or that i t rii l l be rece ived ln paymnnt o~ debt ~ , 
it it :1s creat ed or 1 ue~ to be usGd us ~ c11rr~:-tcy or 
medium of tr~de in lieu of money. ?he prohibi~ion i s 
effectual , •hen t he intenti on of the p~rty i s to ~~ke 
an unauthorig,:;d cur r enCY nhatever ingenuity ruay be 
employed in devising the !.2l;:m of tJ< per to be issued. " 

In thi~ vie\ of tHe statute, Judge nyl·nd concurs . 

\.e sec , there~orc tha t i n this case th ~ Suprc~c C l' t i•0lds t ha t t he 
·;ord ~mrport does not 2P.i.Jly t o t he l'ttPr cl[Use o \;hE:: s t r t7.ltc and 
th<.. t the st~tute distinctly Jrohi bits t he 1.ssLJ ing oi p per d•3 signed 
to be u~ed <:::.s currency v·ithout r eo;ar d to t he .form in \l'h :i.ch it may 
be r:o.de e.nd there is no ncce <,..,l t;y , in an indictment, for st.C~ t1 ng 
th~ t t he pu1port of t he .x1per ls~ued :is that money ,i l l be paid to 
the rold ; r cr t hat it . 111 be used in payment of debts , i f it is 
cr(.r- t cd or .i.ssuPc t o he:- used as r. cnrrency .QI. rnediym Qf. t r nde .1.,n 
~ of '1\0ney. 

Applying thi s decision i n the 19 Mo . lt(•por ~s , p . ~~13 t o the instru­
ment , co ') of :h i ch h[.S b"'" en zubmitted,I beg t "' say th. t if the 
fact : t- r ' ~ s you st<~ t e th~ t th( Overl&.nd Chc m'Ver of CO'U:.'lerce cie"'ires 
to and doer use this instru~:~.ent us [. ,,u , 1 ency m: medium Qt. tr; de 1n 
~ Qi mnney, the s tatute 1s being viole t~d. 

Your s very t r uJ y , 

ED •• JJi.D C. CitOV/ 

ECC/mh 


