IN RE: Vilation of Section 4097 h. S. Mo. 1929 by circulating
seript designed =2s use for currency.

re;
March 1, 1932 F] LLD

Bon: C. Arthur Anderson, L
Prosecuting Attorney,
Clayton, Missouri.

Desr Sir:-

In your two letters to me you state the instrument (- copy of
which you enclose) is desizned to be used as & currency smong
the Members of the Chember of Commerce.

The copy of the instrument you enclose is as follows:

" There has becn deposited with the Treasurer
of the Overland Chamber of Comnerce One Dollasr
(£1.07) for the redemption of this Certificate
when tventy-five booster stamps have been affix-
ed on the reverse side.®

(May use 3 or 4 booster stamps, inste-d of 25)
Section 4097, k. £. of Mo. of 1329 provides ax follows:

"Iliegal Curvency.--iny person not zuthorized by
law who shz1ll out in circulation as & circulating
medium any note, bill, check, ticket, or other in-
strument of writing, purporting or evidencing that
any money will be paid to the receiver, bearer or
holder thereof, or to any person by any name or
description whatsoever, or that it will be received
in peyment of debts, or be used as a currency or
medium of trade, in lieu of money, or who shall
vend, pass, receive or offer in payment =ny such
note, bill, check, ticket, or other such currenecy,
shall upon conviction be adjudged guilty of & mis-
demeanor."

I have been unable to find any statute repealing, modifying, or in
any way altering the full force znd leg:=l effect of this enactment
and if such a statute exists and modifies or zlters Sceticn 4097
of cou se this opinion would have to be changed so as to follow
such modifying Legislative act.

This statute is an okd one appearing in the Laws of Mi:s=ouri as
early as the vtatutes of 1825 and it is in substantially the szme
form that it was vwhen it appeared in the 1825 code of Missouri.

There have been some changes but such as do not effect the cuestion




submitted by you. The obj et of this statute of course, is to
prevent the eirculation by any unauthorized person or corporation
or company or association of something that shall take the place
of currency.

The earliest decision I find on this statute ic the case of Downing
vse State of Mo., 4 Mo. 336,

In the Downing case it was oroved that Downing was secretary or
cashier of a certain privatc benking estzblishment and resided in
Wisconsin Territory, and signed the notes of s=id conecern a2s such
caBhier; that the president whose signature was also attached to
the note resided in 8t. Louis, snd kept a broker's office; that
the president had exchanged two of said notes for two notes on

an I11inois Bank at the recuest of witness; that szid notes were
seen in circulation in the City of 8t. Louis and had been redeemed
at the office of the president.

The charge wus of eirculating the moies »nd the ecurreney. <The in-
dictment deseribed the note 25 purportins to be payable to the
s Yhen on its face it purported to be payable to lesrer. -

e defense made the point that an indictment deseribing the note
as payable to holder when on its frce it was payable to bearer vas
bad and the Court sustained this point and reversed the judgment
of the Cirsuit Court.

In the course of the opinion, the Court said:

"In the case before this court, the indictment charges -
that Downing put in cireculztion, etc., 2 certain note
purporting that five dollars will be paid to the hold-
er thereof and the note of-red in evidence mrported
that five dollars would be pakd to the bearer thereof.
This is clearly a wrong description of the note, znd
for this reason, the judgment ought, in my opinimn,
to have been arrcsted.”

And in another part of the opinion, 4 Mo. 575, the Court said:

"The indictment charges that Downing did, etc., put in
circulation as a circulating medium, 2 certain note, pur-
porting that five dollars will be paid to the holder
thereof. The note given in evidenece iurported to be pay-
able to bearer. It is certain th=t the legal effcet of
the note as set out in the indictment, and as it is
proved, is the same. But as it was attempted to describe
the note, not according to its legal effeet, but ax it
existed, it should have been 8o done. That such is the
true meaning of the word "purport"™ is sufficiently es-
tablished by authority * * % u




o B -

The indictment in this case was under the first part of Seé. 4097
which orovides

"Any person not zuthorized by law who shall put

in circulation as a circulating medium any hote,
bill, check, ticket or other instrument of writing
purpcrting or evidencing that any money will be
paid to the receiver, bearer or holder thereof * *.,"

The only thing decided in the above case 1s that a description
in the indictment did not conform to the facts proven because
the indietment charged the note was pay=ble to holder and the
note offered in evidence showed on its face it was payable to
besrer.

The next case that I find is that of Stae vs. Page znd Bacon,
19 Mo. p. £13. Indictment in this case charged that the defen-
dants

m% %put in circulation, as a2 circulating medium,
divers notes, bilils, checks and tickets, purporting
that money will be paid to the reeceiver, holder and
bearer thereof, said notes, bills, checks and tickets
to be then and there used a&s currency and as & medium
0" trade in lieu of money, and that said notes, bills,
checks, and tickets will be received in payment of
debts, ¥ % *,

The defendants wer tried and convicted and =ppealed. The instru-
ments of "ered in evidence were in the following form.

"(Vignette) (Vignette)

St. Louis, Jamuary 1, 1862

This certifies, that Thos. Brown has deposited in
this ofiice, five dollars,payable to bearer, st the
§V1gngtte.) banking house of Flugg & Savage, ifiey
1ll.

Objection was made to the introduction in evidence of the above
certificate and was overruled and certificate was admitted in
evidence and defendants emxcepted.

It w11l be noticed that the indictment In this case charged that

"money will be psid to the receiver, holder znd
bearer, thereof."

It will be noticed that the note offered in evidence is »aysble
to bearer onlye.

In the course of the opinion, the court said,




"It is elear that, where an instrument is to be
sct forth, the deseriotion that it purporfs a
particular fact, necessarily mezns that what 1is
stated as a purport of the 1nstrument‘ appears
on the fage of the instrument, * * #* 101d casew
have given rise to mueh learning and argument
on the words "purport®™ and "tenor" and the books
are full of distinctions as to the meaning of
these words, and the necessity of using the one
or the other of them in indictments, where written
instruments are to be stated: Purvsort means the
substance of an instrumept,as it sppears on the
face of it to every eye that reads it; tenor
means an exact copy of it, ' * % ¥ The Court in
the opinion delicvered, remarked that it is certain
that the legal effect of the note, as set out In
the indictment, and as it is proved, is the scne,
but as it was attempted to describe the note, not
according to its legel effeet but to describe it
as it .existed it should have been so done; that
such 1s the meaning of the word pyurport, is suf-
fieiently established by asuthority.®

Accordingly the Court reversed the case.

In this cese, Judge Gamble, who concurred with Jud:e Hylsnd
also delivered an opinion of the Court in which this section
of the stetute was further construed and in whieh it was held
thet the word nurncrt did not apply to the last clause of the
section and the Court ssid:

"It has been said that a person cannot Pe punished under
this act for making and circulating any psper that on
its face has not the purport mentioned in the statute,
if the word "purport®™ is to have the signification usually
given to it in the decisions of courts. This, as &
aporehend, is.a misconstruction of the section. The
secticn prohibits the ercsation or putting in eircu~
lation of paper purvorting that money will beppaid
to the receiver or holder, or purporting that it will
be received in psyment of debts. This is as far as
the word "purporting® applies to the acts prohibited.
The next and last clzuse in the section, %or to be
used as currency, or medium of trade in lieu of money,!
is entirely distinet from those to which the word
Spurporting® applies, und émbraces gll gages in which
any person groateg or puts in glrculation, as a eir-
culating medium, 'any note, blll, check or ticket to
be used as a currency or medium of trade in lieu of

money, ' shatever may be its _urporf. It is evident




that this last clause of the section would be made
non-sensical by applying the word "purporting" to it

so as to read, 'or purporting to be used as a currency
or medium of trade in lieu of money.! The section then,
prohibits,most distinctly, the issuing of paper _de-

40 be used as a2 currency without regard to the
form in which it may be made, and under this section,
there is no necessity for stating that the purvort of
the paper iscued,i1s, that money will be paild to the
holder or that it will be received in paymmmt of debts,
if it 58 created or issued to be used as a currency or
medium of trade in lieu of money. The prohibition is
effectual, when the intention of the party is to make
an unzuthorizced currengy whatever ingenuity way be
employed in devising the form of paper to be issued."

In this view of tHe statute, Judge hylznd concurs.

¥e see, therefore Shat in this case the Supreme Court holds that the
word Juypnrt does not epply to the latter clause of The stotute and
that the statute distinctly prohibits the issuing of psper designed
to be used &s currency without regard to the form in vwhich 1t may
be made and thers i1s no necesasity, in an indictment, for stating
that the purport of the paper issued is that money will be paid to
the holder cor that it will be used in payment of debts, if it is
created or issued to he used 2s s currency or medium of trade in
léey of money.

Applying this decision in the 19 Mo. Reports, p. 218 to the instru-

ment, co)y of vhich has been submitted,I beg to say thut if the
facts ere as you state that the Overland Chamber of Commerce desires
to and does use this instrument as = guirency or médium of trade in
dicu of monev, the statute is being violated.

Yours very truly,

EDwARD C. CROW
ECC/mh




