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MNJ-Ii3TRATES: 
PROSECUTING 
A~10RNE¥S: 

COUNTY COURTS: 

Ju e of probate court in counties ~·l~ss 
habitants :ts eo~· officio judge of magistr&t~ o 
tional clerks, deputy clerks and employee:!( may be provid~d 
for magistrate court by county court, where necessity exists, 
their salaries to be paid by county. Stenographic services 
for probate judge are paid for ·by the county out of Class 4 
as provided in Budget Act. Clerk of magistrate court may re­
ceive pay for stenographic work done for probate judge. Clerk 
of magistrate court may act as stenographer for probate judge, 
and will be paid for s~ch services in addition to his salary 
as clerk of magistrate court. Stenographic services for 
prosecuting attorney may be paid for.by county out of Class 4 
as provided in Budget Act. 

December 11, 1946 

. ·nllrer; G ounty 0ou.:ct 
:.riv-,_ti1.11a.ll, tds sour i 

Gentlemen: 

.Roferunoe _is LlttdEf to you:e let'bo~c of roc"mt uute; :ee­
qtHJlJt:in:::; un of:t'ioial opinion of' this depe.xtment; und rencl.­
in(~. u.s follows: 

· Tho GoWlty Court of :~ndrev; Cowrty, Lis­
sou~l, in ~nticipution of ~uqctions thut 
v;ill url.se over su.laries and fees of 
·.Jountjr of1'iuei'S 1n ... mdrew Uount;y 1 l'.~is­
sou:ci • nsk o:~;inious on tha 1'ollowinc suh­
(ieets: 

''
11. '.011u.t is tho 8(;•.lury of tile l:Iuc_;iBt1·ute 
of .•. ndruv: Goun+y' })\-' rri··o· .. , ·.1·-·d J1'lQ"I' .•l''' \-le 

" ' •- ,I " ~ j!J, <' .c . ~I - .._, .l ' 

"2. Lloes tlw ofl'ioe oi' tho ITobc..to Jud~.:;o 
and •.thi;_,1st:._·<.:t.e Llo:t:co Ol' iu he ox Of'i'icio 
officer of either office, or u~u they 
sopui·u·bc;) and distinct OJ. ficcs':' 

11 LL UlJ t o 1 .lk t t:.mu un t , i :L' u.ny , i u U1c 
•:.;owJty coldJWllccl. to pu_y fo:c :Jorv1eos oi' u 
::;tcnoGrc.phcr oi' tlto J"'J:c!u.te J\Lu, u und i:t' 
<iHY, out of wlL t budt..:;~et :L'lmll if] .. tL.is to be 
PLid? . 
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or compensation for 1services for steno­
graphic work done i'oi' the Probate Court, 
paydblo from the County 'J.lreasurer, in ad­
cii tion to salary as deputy r.lac;istrate? 

"6~ I;:,; there EiUlY 1·eason why a. deputy 
magistrate cannot uct as a stenogrDpher 
for the Probate Court and draw compensa­
tion for such work and u.t the same time 
draw a monthly salary as a deputy pl.Ugis­
trate'? 

"Our proposition is this: J-. rl. 1,'\itchell 
has been elected IJrobate Judee and Magis­
trate of ..:mdrew County at the last elec­
tion. He is novJ askint; the Court to pay 
in addition to ~125.qo per month, salary 
of deputy Magist:cato, the i'Ul"ther swu of 
:;,;2b.OO per month, anticipated amount for 
stenographic services, and v1e are in a 
quandary to know what legal ric;ht we would 
hu.ve to po.y this :t;>25.00 stenographic ser­
vice for the Probate Court, stenographic 
service, if' so, is this u.mount payable to 
the Probate Judge or to the person perform-, 
ine the services. · · 

11 Also, we would like to know if we are to 
pay stenographic services for the office 
ot; the Prosecuting Attorney, i!' so, how 
much and· rrom what 1'und'i'u 

·vie note that Andrew County, in 1940, had a population of 
13,015,. and in 1944 had an assessed valuation of ?18,363,835, 
Section 17 of Senate Bill No. 207 oi' the 63rd General .. Assembly 
provides, in part, us follows: 

n•rhe salaries of all mac;istrates shall be 
paid by the state, except that the state 
shall not pay the salaries of ad:itional 
rllD.gistru.tes whose offices are createu by 
order or the circuit court as provided for 
in ~\.rticle V, Section 18 of the C onstl tu-
tion; but the districts assigned to such 
uddi tional lilU.gistrates shull be designuted 
s.s 'additionul magistrate districts' and 
the sularies or such Jilagistrates shall be 
paid b;r the county. 'Jlhe annuu.l salaries 
of illu.u;istrates shall be as follows: 
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11 * ;.;, * in oll count i e~3 nm' or ho:c eui:'t er 
huvinc a population of more than 11,000 
lnhG.bitants but not more than 17,000 in­
habitunts, with un assessed valuation of 
niDre than 011,000,000 the sum of ~'3600; 
>:: * *" 

Thorefore, the su.lary of the m:~tc:,ist:r:ate oi' .!lndrev/ County 
will be ~~GOO per year. 

,Jection 18 or 1~rticle V of the Constitution of Missouri 
p:cov ide's, in part, as follows: 

11 '.(1here shull be a nw.e;istrate court in ?u.Oll 
county. In counties of' 30,000 inhabitnntsl 
o~ less, the probate judge suall be judge 
oi' the 1uac;ist1·ute court. :, + -rn 

Section 1 of 3enate Bill No. 207 provides, in part, tiS 
follows: 

'rtk::tc;lst;·atGs, as ho:t:ein provided for, shall 
b~ elected at the general election to be 
hold in 1946, -anc1 ever;{ i'our yeur s the:re­
a:l'te:t:, <:,nd shall hold tllei:r. off'ices for four 
yeuxs, or until their successors ure elected 
o:c up:poill'Ged, c Oldluissioned and qualified: 
l)l'Ovided, llOWGVor, in counties of 30,000 in­
hc.tbi tants Ol' los::; the lJrobatG jUdGe uhall be 
juuc;e of tl1e muc;istl'U.to court. ~~ '"!~ :fn 

11 ~~x ofi'ioio 11 is d efinec1 in .flall(mtine' o Low Dictionary 
us ~'~from or by virtue of the oi'fice. 11 

It is cluur, from the constitutional L1nd statutory pro­
visions above 'luotcd, th"t the magistr·s.te holds the office 
of magistrate by virtue oi' the f~:wt that lw is probutc judge, 
and we, tlwr•ei'oro, hold that the pr·obt.tte judc;e is ex officio 
.judce of tlle nacistr~<te court. 

s~ction 21 of Jonate Bill No. 20~ provides, in part, us 
follovJS: 

''In .:.~.11 -;;ounties each I1l8.(';ist:tute st1e..ll by 
~n 01der tiuly ruude and entered of record ap­
point u.nd fix the saltc:cy of' a c:lm·lc o.r his 
cou:ct and. n1uy UlJJ:)Oint su.cll ueyuties nnd em­
ployees &s rr~y, be necessary lor the proper 
dispatcll oi' tLe business of his court und 
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fix their saluries at such aum as in his 
discretion D1u.y seem pr·opm:. 'J.lho total 
sularies · ol' clerk, deputies and other em­
ploy,aes puid by tho stu.te S[lall in no evont 
exceed thv annual :::uuount f'lxod in 'this aut; 
ior clerk and deputy clerk hire of such 
courts, provided, that in any county VIhere 
need exlsts, the county court is hereby 
authorized, at the cost of the county, to 
p1·ovide such ac.l.di tional clerks, deputy 
clerks or other employees as may be re­
cluired. * * * 11 

::Jcction 82 o1' :Jenute Dill 1\lo. 207 provides, ln lXlrt, os 
follo·ws: 

11 Ui:J.lo.rics of clerks, deputy clerks and em­
IJlOyees p:covit1ed for in the lc.st preceding 
section shuLl be paid by the state 1vithin 
the limits lwrein provided upon roquisi tion 
l'iled by the j Ud(:;e o:t' the .r.:w.cistrute o om:t; 
ox~opt th~t tho salaries of clerks, deputy 
elerks und emplo;{ces of additional m~:\gis­
trutes \~lose orrices are cre~ted by order 
oi' the circuit cotu'\; as :provided in <5eotion 
1 of t.his act s . .Jall be paid by tlH.J county 
uo the s~laries of such 1m~ist~ates are re­
q_uirod. to ·be puid. Tho total amount that 
NB.::/ be paicl by tht~ state in un~r ono ~rer.J.r 
for such clorks, deputy clerks and employees 
of the Dla:·..:;:i.strate courts in tho different 
counties allall not 8Xceeu the following stuns: 

1 ~'~: * * in r:tl.l ooun.ties 1101."1 or hereafter ho.v­
in(:; u populo.tion of' mo:ce than 11,000 inhubi­
t<}.nts but not noro than 1?, 000 inhu.bitants, 
with an assessed valuation of Dlore than 
)11 t 000,000, thE: swa of <;1500; ~i; * >:: '' 

The salaries of the clerks, deputy clerks and employees 
of the lllai~,iutl'nto coul't are fixed by the mu,o;istrute. 1rhe 
salaries o:i.· tho Go clerks, deputy clerks and employees of' the 
JuacistJ:.'lit.e c'ou:r·t o:i' .. 111d:rew Gow1ty VJho u.re paid by the state 
cu1mo·G oxooocl u to't<Jl oi' ~rl500 annually. 'J'he county court 
1-u.ay provi(H:l wJdi'tional e:lerl-cs, tl.c~~Hlt~r clerJc8 or c.'1.nrployees, 
if tile neoci oxi sts: in the county, "~<nU. tlw salrJries oi' such 
additional clerks, doputy clerks und Gmployees aro paid by 
the ooun·i;y. 

.. 
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In thL; connection, we vJisll to call your attention to 
tl1e fact t;,Ldi tlwre :L s no suuh ofi'ic e U8 deput:y· .l.iucistrate, 
but the::~t the mac;ist:t:ate may hil'O u clel'lc, deputy ulerks or 
other eBployces. 

I1~ connection ·1-vith your \!U~:>;;;-~ion rec;u:cdin{:; 'the amount~ 
i:t' uny, that the COWlty is compelled to pay for services of. 
a stenoc;rapher of the probate judge, we o.re enolosing a 
copy oi' an opinion written under Q.:.c.te oi' February 19, 1945, 
to the HonoJ.•ablo B1 or£est Smith-, .Stu.ta .Auditor. VJhich we be-

- lievo answers your ~1ucstiott in this recard1' r_rlle amount to 
be po.id :for ::.mch steuographic servic: es should come out of 
Glass 4 oxponses, u.s provided in .Jection 10914 1 <(, ;J. :Cvio. 
1939. 

In rec;u.rd ·to your y_uestion relative to the services of 
a "deputy mat~ist:cu.tc, u by which \Je presume you liWan a clerk, 
deputy clerk or othor employee of the l1lac;lst:rate court • act­
inc as stenor;rupher for the proLate cou1·t, y·ou:e uttention 
is direoted to Seetion. 22 o:t' ucnate Bill No. 207, which pro-
vides 1 in part, t.w i'ollows: · 

" :-t: ):< :J: 1i/1w~. the judge o:f th~ p:t•obc.:te court 
is ,;,lso jULi[',e -of the nlut.:;istrato com•t, such 
jull:::.;e j in hLJ .dis01·etion, ftlli.~r designate ana 
or hlOl'C oi' such clo:r.l:s j d ::;put~/ clorks or 
employees t::,s clel'ks, d eruties o1· omplo,rees 
in the Jn~ob<-:tc cour·t, ·· 1 

i,Ji tll J.'et;urd to tho ·~u.ostion as to the .r~eJYJilent to the 
prooecutinc~ Dttornay lm: FlOne~rs (3X.pcw1ed ·by hiD_ fo:c steno­
gruphic sc1'vj_ccw, yom: o.ttcntion iD directed to the case ot 
ninehart v • .::owell Coant;y·, 0·~8 :uta. ll21, 15:3 ,;. ' . .'. ( 2d) :581 1 
purts of whiclJ :;ro qnotcd in 'tllo opinion re:ndcrod to Honor­
able .JYorrest ,)H.ith; ·~t copy of Yildch is ,_mc1oc-;ed~ und in 
which the direct ._u8;3'tion yot< lL.cVG aGl;:od in JOUT' 1EYGter is 
answered. UndoJ..' tho .:culinc in .lUnohart v •. Um;r;-,;11 County • 
you Hill sec tll~;.t it iu c.;_ mvttoJ:.' o.i.' f:..,_ct. to be cieter.m:Lned as 
to Villbt lJuymunt ahot.:ld be.;; mu.ll.e to reimburse. the p:roseouting 

·attorney for llL> ex,:JmuJos vri th l'ei_;"'::cd to stonocrupb.ic ser­
v-ices. This _ onoy should ulso bo pe.:l.d from Clo.ss ,±, as pro ... 
vidod in ;_;Got ion 1091'1• .. ~ •. ,;. - :i.\';o,. 1909 • 
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CUNCLUDION 

It is the opinion of thia do~urtment: 

( 1) '.1'hc su.lary of' tlle liiu{;istrute of' .1:..nllrew County is ' 
iw3600. :Juid mabistrate i::: paid b,l/ tho state. 

(2) The probute judea in counties of less than ~o,ooo 
inhabitants is ex officio judge of the mat;istr'ate court. 

.. 

( 3) 'l1he suluries of clerks, deputy clerks and employees 
oi' the m.agist:eate court are fixed by the magistrate. 'rhe 
salaries oi' the clerks, deputy clerks und employees who are 
P<-.iid ·by tho stute cannot exceed a total of ~;r5oo 1)er year. 
'l'he ooun~y court .may provide fo1.· ad(H tionul clerks, deputy 
clerks and o.w.ployees for tho raugistrute .court, whore the need 
exists, and the salaries of such adct.itional clerks, deputy 
clerks and employees are paiu by the county. 

( 4) 3tenographic 30l'Vices i'o}~ the prob::Jte judge, if 
necessary for the proper performance o:i.' the duties of such 
probate jud~;e, ia a l'<:'nlsonuble uHount, may be prov ide<l by 
the county, or t1l8 county ruuy reimburse such p:co bate judge 
for po.y.men·t;.:; J1u llc..ts riKido i'or stmwe;rd.phic services. rrhese 
payments should be lllndu out of Glass 4 as J,n·ov ided ia the 
Budget i~ct. 

{G) 'l'hc; c1orJ(, O]~' deputy olerk, o1: a lllabistrate court 
ruay be cohpcusated by t.•.e county l'Ol" stenographic work done 
fo.:c the p:cob<:.t"l>o jttLL2,e, Ol' tllu 1Jl''Jbu:li..::; judge ULlY be r(dmbursed 
i'or· }Ja.ymont;s Jlu .iL<S nad:J to ;;:moll elerk, 01~ dermty clerk, for 
stonog:c;_tphic SGj;Vicos J)Gl,I'Ol"lJWu by sucH cleJ.'J;: :i.'Ol"' the probate 
judt;o. 

( 0) 'l'lw ol :;:r.·>_c, 01: u e _puty o lur.!c, 01.' t1w JJa;:::;ist:c u t e court 
lllUY also act .J.s Gtio.i.we.:ro.phe:c i'o:c tlw rn·ooat•J judc;e, und will 
draw llis Sctl·1ll7 <:u cle:r·k, 01: de uty clorlc, O.L' the li.lat;;istratt3 
cou.rt anu r)G .f)uiJ b.'/ tn0 county J..'or· 8LlU1l s·b·:JJlO,:.;J.'HJ)hic ser­
v:toes, or· ·b,_lo pl'obnto juc10u uay 'be ruiJabtu:.'secl ful"' _pay.monts 
he has 111ucio tu suc.L1 clel'k, o1· deputy cle:rk:, :i'ol' stmwt-_;.ruphio 
serv 1c es :Co:c tiw pro DotG judc;e. 

( 7) One -,·/llo <.J.cts LL> si;mwsru.phGl' Lor tno lXL'OsGcut:Lng 
attorney LIU.J be puid by tile ootmty, Ol' ·the 1)i:USO•J utinc; at­
toi·ney mas. be l'(d1flbU.l'SC3d in •-< l"JUSOWJ.~)J.O :.JHOUni,:; 1'01' ~flOllGYS 
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paid. by llim for stenographic se:L·vices. 1l'his payment should 
bo .made out oi' Glass 4 as prov~ded in tho Bude;et J~ct. 

Ros:pectfully DUblui t"ted, 

I' 
0 • B. BUHN.~~, J-l" • 
Assistant i~.ttorney General 

APPHOVIm: 

........ I•' ml "YLdn cJ • J..:J. 411 ..:;1.- L\. 

Attorney General 

Ul3B:RH. 

• 


