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Reference isg made to your letter of recent date, re-
S yuesting
ing os. follows:

Mo Up to whet vmount, if wny, 1o the

. e v S
Jti"'dg"e of ﬁroba‘be court in counties & ess 'bhé.l!' 50';0,! !n-

habitants is exofficio judge of magistrate court. Addi-
tional clerks, depubty clerks and employees may be providsd
for magistrate court by county court, where necessity exists,
their salaries to be paid by county. Stenographic services
for probate judge are pald for by the county out of Class 4
as provided in Budget Act. Clerk of magistrate court may re-
ceive pay for stenographic work done for probate judge. Clerk
of magistrate court may act as stenographer for probate judge,
and will be paid for such services in addition to his salary
as clerk of magistrate court. Stenographic services for
prosecuting attorney may be pald for by county out of Class 4
as provided in Budget Act.

.

or 11, 1986 FILEL
December 11, 1946 riLils

Mo

ail oftf'icial opinion of this department, and road-

“Yhie CGounty vourt of .ndrew County, lis-
souri, in anticipation of questions that
will arise over soleries and fees of
sounty officers in .ndrew County, Lig-
gourl, usk ovinions on the following sub-

Jocts:

"i. vhat is the salery ol tie Muplstrute :
of .mdrew County, by whom cnd how ig her \
Huid? , '

"ee Does the ofiice of the T'robube Judgos
and swgdstovte ucige or 1s he ox ofdiclo
officer of cithsy office, or are they
seporote and distincet oirlcesy

Yoo Whut is the highest smount thet cuan
be pald for deputy hive ol mujlstrute, by
vihow 1s this saluary seb and polds

Lountvy compelled to pay for services oi o
stenogrephce o the freobute Didgqe und i
any, oub ol whet budget fund is thils to be

pelidy

oy

De Lok w o deputy s oaglstirobe roceive salary
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or compensation for services for steno-
graphic work done {or the Probate Court,
payable from the County Treasurer, in ad-
altion to salary as deputy tlagistrate?

"g, Is there any ireuson why a deputy
magistrate cannot wct us a stenographer
ror the Probute Court and draw compensa-
tion for such work znd at the same time
draw a nonthly salary as a deputy magis-
trate®

"Our proposition is this: J. V. iditchell
has been elected Probate Judge and Magis-
trate ol andrew County at the last elec-
tion., e 1s now asking the Court to pay
in addition to $125.00 per month, salary
of deputy Maglstrate, the iurther sum of
we5.00 per month, anticipated amount for
stenographic services, and we are in a
guandary to know whut legal rizht we would
huve to poay thils 25,00 stenographic ser-
vice for the Probate Court, stenographic
service, if so, is this amount payable to
the Probate Judge or 1o the person perfori-
inz the services.

"Also, we would like to know if we are to
pay stenographic services for the office

of the Prosecuting Attorney, if so, how

mueh and from what fund?*

We note that Andrew County, in 1940, had a population of
15,015, and in 1944 had an assessed valuation of 18,363,855,
Section 17 of Senate Bill No. 207 of the 63rd General issembly
provides, in part, as follows:

*The sularies of all maglstrates shall be
paid by the state, except that the state
shall not pay the salariss of adiitional
maglstrates whose offices are created by
order of the circuit court as provided for
in usrticle V, Section 18 of the Constitu-
tion; but the districts assigned to such
additional nugistrates shull be designuted
as tadditionul maglistrate districts! and
the sularies of such magistrates shall be
pald by the county. The annucl salaries
of uwwmplstrates shall be as rfollows:
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‘ mOE R E i all counties now or heveaiter

huving a populution of more than 11,000
lnhabitants but not more than 17,000 in-
nabitants, with an assessad valuation of
wore than 11,000,000 the sum of 3600;

woa kay

Thorefore, the salary of the musistrate ol .ndrew County
will be {3600 per year, :

section 18 of urticle V of the Constitution or iiissouri
provides, in partv, as follows:.

"There shall be a magistraste court in each
county. In counties of 30,000 inhubltunts,
or less, the probate judge siall be Jjudge
ol the maglistrate court, - + v

Section 1 of senmate B11l No. 207 provides, in part, as
follows: ' \

Wlaglistrates, as hovein provided for, shall
be elected at the gencral election to be
held in 1946, wnd every four years there-
after, wnd shall hold their offices for four
yeurs, or until their successors are clected
or wppointed, couuissioned and qualificd:
Frovided, however, in counties of 350,000 in-
habitents o less the probate judge shall be
juldge of the wugistiate court, * ¥ ¥

"wx oftricio™ is defined in Ballentine's Taw Dictionary
os "lrom or by virtue of the office.v

It is clcar, Trom the congtitutional wond statutory pro=- | |
visions ubove yuoted, thut the magistrste holds the office
of magistrate by virtue ol the fact that he isg probute judge,
and we, thereforo, hold thut the probute Jjudse js ex officio
Judge of the magistrate court. .

Seetion 21 of genste Bill No. 207 provides, in part, as
follows:

“Lioell sounties each magistiate shell by

an orvder duly made and sntered of record ap-
point und fix the salury of a clerk oi his
court and say appolnt such deputies and ew-
bloyees apg muy: be nscessary ior bhe propey
dispateh ol the business of his court und
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fix thelr saluries at such sum as in his
digeretion uwy seem proper. The total
sularies ol clerk, deputies and other e~
ploysees puid by the sbube siwll 11 no ovent
cxceed the annual wiount Tixed in thls act
ior oclerk and deputy clerk hire of such
courts, provided, that in any county wvhere
need exlsts, tlie county court is hereby
authorized, at the cost of the county, to
provide such additional clerks, deputy
clerks or other employees as may be re-
guired, L T T

Section 22 oi SYenate Dill Mo, 207 provides, in part, as
Tfollows:

"Sulorics of clerks, deputy clerks snd en-
ployces provided for in the last preceding
section shall be paid by the state within
the limits herein provided upon reguisition
riled by the Jjudge of the mogictrate court; /
excopt thut the sularies of clerks, depubty
clerks ond employces of additionul magise
trutes whosc off'ices are created by order

of the circuilt court as provided in Section
1 or this acet g4ell be pald by the county

as the solaries of such mugistrates are re-
quired to be puld. The total amount that
uay be paid by the state in any ono yeor
for such clorks, deputy clerks and enployees
or the nmasistrate courts in the dirferent
counties phall not exceed the following Sums:

WA E ¥ in nll counties now or horeafter haove
ing a population of wmore than 11,000 inhabi-
tunts but not more than 17,000 inhabitants,
with an assessed valuation of more than

1

#11,000,000, the sau of ;515003 * # #

The salaries of the clerks, depuby clerks snd employees
of the maglstiate court are fixed by vhe mocistrate, 'The
salariesg ov thoso clerks, denuty clerks and enployces of the
magistrate dourt ol undrew County who ore paid by the state
cainot exceed o bobtol of 1500 annually. he county court
nay provide additional claerks, deputy cleriks or smployees,
i tie necd exists in Lhe county, «nd the salaries of such
additional clerks, doputy clerks und cuployees are pald by.
the county.
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. lieve answers your &uegtlon in this regard, The awount to

rattorney ror his expenses with regurd to stenog ruphic ser-

[ - LS
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In this conne ctlon, we wishi to call your abttention to
the fact taslb there is no such office as deputy uuuglstrate,
but thut the magistrate may hire a clerk, deputy clerks or
other euployucs.

In connection with your 1mcsb10n re d&ﬂdiﬂb the dmount,
il any, that the county is compelled to pay for gervices of .
a stenog rapher of the probate Jjudge, we are snclosing a
copy 0i an opinion written under gute oiff February 19, 1945,
to the Honoruble Forrest omith, Stute suditor, whlcn we be~

be pald for such gtenographic services should come out of
Class 4 exponses, us provided in section 10914, i, 5, Mo,
1939. ' ) . .

In regard to your uucstion rulat1vv to the services of
a "deputy magistiate," by whioch we presume you mean a clerk
deputy clerk o othur employee of the mapistrate court, act-
iub as btenour@pher for the probdte court, youw dttention .
is direeted to Sectlion 22 oi Senate Bill Mo. 207, whieh pro=-
vides, in Pdft, as rollows: o '

WA R E yhe the judge of the probute court

ig wleo judge of the mugistrate court, such

Judge, in his discretion, may uegiwnate one

or HOrE O such lur}s, dcputy clerks ox ‘ g
cmployces s clsrks, deputies or employee

iu tle DTDD\tu court, i

With regaxd uO tho question as to the puyment to the
prosecuting cbtornsy fopx mopmevs cupended by hin [or steno-
graphic sewvices, Jour attention isg dlruoted to Lthe cuse of

ftinehart v. ‘lowell County, 248 iio. 481, 185 5. 7, (24) 581,
parts ol which ore guoted in the opinion rendered to Honor-
able i'orrest oLmith, o« copy or which is enclosed, and in
wihich the direct  ucsbtion you Liuve asked in your letter is
answered., Undor the ruling in finchart v. Howell County,
you will sec thet it io u mebtbtor of foet to be debermined as
to whet payument should be smude to reimburse the prosecuting

vicess This . oney should also be pald from Class 4, as pro-
vided in sectlon 10914, i. e Mos 1959,




indrew County Court -~ §

v

CONCLUSTON
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It is the opinion or this departicent:
(1) vhe salary of the muglstrate of andrew County is »
#3600, Buld maglistrate icg pald by the state.

(2) The provute judbe‘iv counties of less than $0,000
inhabitants is ex officio judge of the maglstrate court.

() "he sularles of clerks, deputy clerks and employees
of' the magistrate court are fixed by the magistrate. The
salaries of the clerks, deputy clerks and employees who are
pald by tho state caunot sxceed a total of y1BUO per yearx,
The county court may provide for additional clerks, deputy
clerks and ciuployecs for thc magistrete court, where the need
exists, and the salariesg of such additional clerks, deputy
clerks and employees are pald by the county.

(4) ©Stenographic sorvices for the probate judge, if
necegsary for the proper periocmance of the duties of such
probate Judge, 1o a reasonable amount, may be provided by
the county, or tlie county may reimburse such probate Judge
for payments o has awde for sbenographic services., These
payments siiounld be made out-of uldSS 4 as provided in the
Budget act.

{(5) ‘'I'he clerk, or deputy clerlk, oi a maslistrate court
may be compensated by toe county for stenographic work done
Tor the probate Jud’e, or btihe probube Judge nwy be reimbursed
for paynents hoe hus nade o guch clewk, or deputy clerk, for
stonographic scryvices perrorumed by such cleri i'or tlhie probate
Jjudge. '

|
»

(3) Ywhe ¢lewk, or depuby clerk, ol tiwe muzistrate court
may also act ag sbeuographer ior btie provats judge, and will
draw 4is sulary as clerk, oxv de.uty cleri, ou the wegistrate
court and e pald by tice county Lo such st‘no¢;tdn1 ser-
vices, or tac prfbaum Jjudge nav be reimbursed fovr paymonts
he has mude to such clerk, ox depuby cleri, for stoeunogruphic
servitcses Tor bthe probata judge.

(7) One who ucts as sbenogrupher for tho prosecuting .
acvborney nmuy be pala by tihe counby, or the progecusling at-
torney nay be rolibursed 1n o rossonable amount Lfor 10NGYyS
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pald by hiw for stenographic services. This pnayment should
bo made out of Class 4 as provided in the Budget sct,

) o Raespectfully subuwitted,

) | . C. B, BUsNg, Jdv, S
fsgsistant sttorney General

t

APPROVED:

Lttorney General ' ,

UBB:HR




