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~:b.is is i n repl y 'to your l ::; t tcr o f recen t dato where i n 
yot;. l·.:;quest an · of ficial opinion from t h i s department, \·;hich 
r~ndo ua foll ows : · 

11 Pl ease advi c e whet her ox• not t h e s h e riff 
is entitled to bill t he county for the 
cost of e wployinJ a de!)Uty for the pur pose 
of gunr dillG an insane :patient conf!.ned in 
t l'le coU-'lty hoopi tal a wa i tin;~ a a ani ty 
heurin :~ in ·(;he t.:roba to court, or mu~t t he 
s h er ifi' provide suc h deput·,y- and p a y the 
c oots t hereof out of ~is own pocket. 

11 'J.'hc depU:t~- -er:npl oyod fo r tl'l.i~ purpo~e \"las 
not t i1e dep::.t;i v-:ho rccel ves 11 r oc ulor 
na.L1.ry 1'roro tho county, · f'or the r o us on 
t'i:.at t h o paid deputy Has O!l(;U[ted in· other 
uut;ics. ;r 

'Gnder the ~~eneral rule of' sta tutory conlltruction an 
o f ficer wh o i s onti tlec to fees :nus t p oi ht ·l;o the statute 
authori zin:-; s t,;.ch claims . · .• i t ll t!ds r ule in ~.lbld- we r efer 
you to L aw3 of ;,·;1sscuri l94 G, ps.t_;;e 1 562• wh i ch proviues for 
t he a~>I)oin"C.ileut o.f d{?puti~s by s h e r iffs in c ounties of t he 
t h ird clas!; . :.~ectlon 2 of t~; is act rea c!a as follows : 

" 1.'h e !.ll!eriff.' i :n ..:: o\.Ulti <-: s of' the thi rd 
cla ss s hall be entitled t o s uch nur.1'ber 
o :L i.l€putie s ~md a<>sl.~:.; tunts , to ~ .• e ap
p ointed by such o :::~flci :1l , 1-i t h t h e 
~ii.~~n·ovnl of the juC:&e o i: t Le circuit 
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court~ as such jud;;e s hall deem necessary 
f or ~he pro-mpt and Pl'Opor dis c h n.rge o-r 
h is duties . :r.··el a ti ve to the en!'orcement o-r 
the criminal lo.w of t h i s s ta. te . Tho 
juds Q of the circuit c ourt, i n his or der 
permitting the 3h~ri.ff to appoint dep
uties or a s sislianta, s hall f ix t he .com
pensation oi' such deputies or assistants. 
'.rhe 'Qircui t judge shall annually, an,d 
oi'tenor i f necessary, r eview his order 
fixing the number a.t"'ld co:;npensation of the 
deputles and assi:.itants an d in setting 
such number and c0mp~msat1on shall have 
due regard f or the financial. condition of 
t he county. Rac h such order :Shall be 

. entered on recor d ~~d a certi fied copy 
t hereo.f shall b e filed ~ t he o f .fice ot 
the c ounty cler~. The sh eriff may at any 
time d1sc!1arge a..'ly deputy 01 .. assistant 
and muy regula t{) t he time of h i s or her 
empl oyment ." · 

Under t h i ::> secti on i t would s eem t h &t t h e sher iff is . only 
aut horized to eJ:.rpl oy cu c h deput ies as t he judze of t h e .c :!.rcui t 
cow:•t :may authorize. 

l{owever , "l.lllde r {U'tlcle 18 • Ch apter 1, ~~ . ~~ . J;Io. 1939, wh ich 
relates . to insane persons , we 1'1nd th<3 SG sections which would 
be applicable t o the question you have submitted. :;action 
40'7 , :: •• •..• 19~19~ provides as follows: 

' 
.. · 

"If nny pvrson., by lunacy or oth e rwise, 
shall be f'Ul'iously mad, or so far .dis
or der•ed in · h is :mind as to enda nger his 
own p0rson or th~ person or property 
of · others , it shall be t h e duty of hi s 
or her guardian, o r other person under 
•.;hose care he or she may be , o.nd who is 
bound to provide for h is or hor support, 
t o confine h im o r her in some suita·ble 
place until thE next sittlnc; o f t he 
probate court .f'or t h e c ounty , who shall 
malre such 9rder for the r es traint . s up
port and safekeep1n~ of ~uch p e rson as 
t he circumstances of the cas ~ sha.ll !'a
quire." 
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•. :ecti on 493, . ' ~\ . . 193~ , p ro \"idos: 

"If a ny ~uch per son of unoound mind , "J.S 

in t~10 last pl'eced:tn.-; aectivn i s s peci 
f ied , s h all no t be con:fined b :y t l1e person 
~lRVin~ clH.u.•;;;e of h i m• or ·[;~~ ere ~>e l )O 

pvr:..on h f.nrin._; .;;;uci.; c~J.ar,;e , ':4'1'J .i ud~e of 
n c ourt ::>f' rcc~rd , or ar.y tYIO justices of 
~~e p eace , Qay cause such insane person 
t o he apprehended, and moy employ any 
person to confine h Ln or her in :J OJ'l.'le suit
able p l a ce, until t he probo.t" court shall 
r:1u.ke further qr·ders t herein, a s in t h e 
precodin._,; section s pecified. 11 

J ectio:n 199, :·,. :: . 1 939 , provides: 

11 ~;,1hc ex :::H.:r.ses attendin~ svc~t conf inement 
~~-all . be p a i d by t ho ;.;u.ardian out of his 
c s ti ..... te , or ·:,y t l1e pc1·son uound t o provi de 
~·o.:r· e...."'ld su .. m)or t ::me!. in::>ane pe rs on , or· 
t h CJ ;.~ a . .:::c 3h all t;e p aiGl out. o.2 the c ounty 
t r•easury, l.i.J;>on tl~~e or<.:.er- of tl::.c . county 
~~".l'l..u~t , a f ",; ':;.': :;: t £10 8a.n c ::::hull ho duly ccrti
!'ied t o thom \.)y t h e p rob c-.te court . " 

:i.e f.'e!'l .. in~~ p;.:.:·tic1uar·I y t o .:.cctlon 49 0 , supra • . i t ~ ; ill ~e 
noted l t 1::3 p rovi ;.:cct -c : .~:tt if a p o:r>son has custody and charge 
of an insane p 1;;:pson, a..l'ld sucl-: person does not col'U'ine the in
sane person i f it i s neces sary f'or h im to be so conf;tned, or 
l f no person has ch~.r.:;e of the i ns ano p e:.c•s on , then the jud£.~e 
of any co1.u•t of' record ·ma:y· c ause such insane pe1•s on to be 
apprehended anli ,,w.'J· employ any p erson to con.f1ne h1m or her 
in a suitabl e pla ce until the pr oba te cov.rt makes ·further 
order. 

I t will also ::e noted frey ... :, .. ect;lon. 4:::9, supra, t hat i f 
such i nsa ne p er:;: ()r. doe s not lluve nn os ·tate sufficient to pay 
t h e aforesaid eJ.Ci)ensea t h a t 1 t slloul(, be paid out of tha 
count y treasury , upon o..i.~der of che c ounty court, a ft er such 
e.xpen.se ha3 been certi.fied by t he probate court. 

-:;o1Jclusi on . 

Fr om t he fo:'e~oln.;; ~ i ·~ i ~ t ;'!.e op:ini on o f' t h is depart~nent 
t h at the s i1eri.!'f wo ul.c! not have a u.thor i ty t o i n cur e.xpenses 

..... -.. • 4 



r .. ' , ' ...... ~ . .. .. .- .... 0 . 

by en1.ploying a deputy f o :r• the pur•pose of ;;,uarding an insane 
patient co:tu'ined in the county ho.sp i tal awai tin.!_~ s. sani t;y 
hearing i n the p:r•obate court unless some judge o.f a c ourt o f 
l'ecorc! hau cauoed such in~ane person t o be &I~prohend.ed nnd 
has employed the sh.eri.ff' t o · confine such person in a sui table 
place :until tl1(:) pro~ate court m&kes f1lr't!w:r ordel"'S t he rein 
l'ela.tir~~ to th1~ ot;!.s'tody o:t' s1;.ch ins ane p f:rson. It is f'urther 
t ho opinioD. of t~:! i:;;; de-par•t,ilent t h at 11' t h e sheriff . is e m
ployed !)y n jud;~e o.f a court of record to apprehend an insane 
pe1•son a nd c onf.'ine h.im, as :p:('.ovlded i n said ::~ ection 498 , ;{ . ;.>. 
:·::o . 1939, c:>.nd :i:C ~:: uch p o:N:iOn does n.ot have Pn estate suffi
cient to p!\;) t J:-:o expenses of cortfinel~lent.,. t h at t h e c ounty 
treasurer, u.pon an or der of th.e c·o1.mty e t•t".trt, s hould pay · f or 
~uch cor~ineme.nt when a. bill for ZG.!n e i ~~ dul v- c ertified to 
the c ~.mnty c o1;U<)t by t he probate . oourt . " 

~l'Y~{~·~ ~. ·; . Blil~T()1·l 

,;_ssis tant !,.t torn·-- y : ~ enEn•e.l 
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