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CountY. court cannot .1pel 
commissioners of special benefit 
assessment road district to repair 
or maintain a particular r oad . 
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1Iono:rab1e Geor!;e P. J\dmna 
Prosecuting Attorney 
Audrai n County . 
!.1exlco, Missouri 

Dear J.'ir. A damn: 

· .. -----~ 

This is in r ·ep1y to your 1ettex- of August 19, 1 947, 
requcstinz an opinion from t his department. whieh _r eads as 
fo11oms: 

" 'l'he judc;es of t he Audpain County Court 
have requested that I write you.. aa to 
what, U' any. aut hority they might have 
to direct the road commissioners of a · 
special bene.fi t &Ssessment road dl.strict 
to, maintain a particular r oad in their · 
district. 

"In other words, certain e1tizena in a 
particular district h ave complai.ned to 
the County Court t hat a particular . 
road is not being worked or maintained 
by the district as it should be. Does 
the County Court h ave any authority 
over the commissioners r ·e1at1 ve to such 
a matter?"' · 

The sections under which spacial benef1 t assessn e11t road 
districts are organiz-ed are Geet1ona 8710 through 873 5 , L!o. 
R. ;.; . h . Section 8710 provideB: 

"county co1:1rts of co\Ult1e s not under 
townsh ip oPganlzation may divide the 
territory of t he1r respective oountiea 
into road distric·ts, and every such 
district organized a ccording to the pro
visions of t his art1c1e shall be a bod,-
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corporate and pos sess t he usual powers of 
a public corporat;ton f or public purposes, 
an d shall b e known and styled t ----,.--
road dis trict of county,' · 
and in thc.t name shall be capable of suing 
and being sued. of holding such real esta te 
and persona l property as may at any time be 
either donated to or purchased by it in 
accordance with t he provisions of this ar
ticle, or of which it 111ay be .rightfully 
poDsessed at the time of the passage of 
t rd s article,· and Qf contracting and being 
contracted with as hereinafter provided. 
Districts so organized r11ay 'be of any 
dimensions that may be deemed necessary 
or advisable.-' except that every district 
shall be included wholly with in the c ounty 
orsanizing it end s hall contain at least 
six hundred nnd forty acre s of cont13uoua 
territory1 Provided, that t he county 
courts sh all not }lave power to divide the 
territory within the corporate limits of 
a city having e population of 150,000 into 
suc}l road district.-" 

Under this statute all such road distri c ts are public 
corporations orr;ruaized under t he a uthority o f the Leg islature 
U.:mbree v. · :1oad District; 25'7 Mo.' 593,· 1 66 ~ .h' . · 282; S t ate v. 
Ual"per. $ 01 r,ro. 115 , · 256 ::~ .. w. ·· 469) and a re con sidered polit-
ical subdivisions o f the t3 tate~ In Sta t e v; rru.~~esville .. 
f)peglal Road Dist. ' Ho. '.ll, 6 s . tJ; O~d) 5•94,; decided by the 
court en bane, · it wa.s aaid at page 596: , 

890. 

nr.::•he special · road di.strict contemplated 
by article a1 · c . .' 98•: R. S . 1919; is •a 
political subdiv181on of the state for 
gove-rnmental pu...-.poses 1 -- a municipal .1 

corpo:r-ation. ' Se·ction 10834 (How Section 
8711, · t~o. · R. 3 . A. ). It is brought into 
existence through the exe rcise of l e g1s
lative · power . .. State v. Thompson, 3J.5 
~~. · 56, 285 s.w. 5'7. * ~ * o« 

(:'·fords in parenthesi.s ours •. ) 
" -See a l s o .Lalilar v . Doli var Spec i al noad Dist., 201 s .n. 
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. ~ , e submit t h nt t~ 1 e county· court has no authority to 
dh•oct the officer•s of a poll tical subdivision. of a state 
to net in o. ~articular manner, that is, to direct the 
commissionel'S of a special benefit assessment road district 
to Popair and maintain a 'l'oad within the district in a 
certain manner. This is especial+y true in the absence of 
expressed autJ:1.orization in the statutes under which such 
leGal entity was created. 

After a special benefit assessment road district is 
orgnnizod und the comruissioners appointed, the county court 
has vor:l limited autti.orits over said district, in fact the 
subsequent commissioners are elected by the voters of the 
district. IIo\''!eve1•, the county court doe s have authority in 
considering protests a.::;ainst poti tions for permanent im
provoncnts and in mo.ldn:~; Ql'ders rn::thorizins the ~.~ tate Hi gh-. · 
way Department to molce revised es tLr:ates of tho costs of 

· propoeed ir.'Iprover:1ents upon which tax bills or bonds are 
br.!.eecl, and. D.lso , tho jurisdiction to disincorporate said 
districts . is vested in the county cotu.>t. 

't·· ' 

11ho expression in the statut es o.f t he a bo·,;e powers and 
authorization necessarily limits the authority of the county 
cotwt to tha.t which is set out. as it is a vrell-reco;::;nized 
rule of statutory cobs truction that the expression o.f certain 
thin:_;s is tho exclusion of n.l l others. ~-:'11e county court does 
not ho.ve r;enoral s upervision ove1• special benefit assessment 
road districts. It is clear thi.:.t the Legislature intended 
the commissioners of' said districts to have sole and exclu- . 
sive jurisdiction over the repair ru1d maintenance of roads 
rlithin the dist rict. nection B'714, No. :':{. S . A_., p rovides, in 
part , a s follows: 

. " -::- ::· o~:- :;>aid connni ssioners shall have 
sole, exclusive and. entire control and· 
jurisdiction over all public hi;;}lways, 
bridt~es . and culverts within the district, 
to construct, improve and :r>epair such 
h:t~j11.ways, bridges and culverts • and shall 
have nl~ the power, rights and authority 
conferred by l aw upon road overseers, and 
shall at all times keep such roads, brid£:jOS 
and culverts .. in as good condition as the 
JJ1(~ans at their c or.11:uand will· permit, and .for 
such purpose may employ hands und toams at 
such compensa.tion us they shall agree upon; 
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r en t • l ease or buy tea.1n~ , iTllplements, tools 
o.nd n a ch i nery; all ldnds of motor power 6 
and. all ·~hinss needed to c a r·ry on such work : 
-;:··: :- :: .. ::· tt 

. . ' ~ 

'l'hc wordinf_l; o f' · tho above atatutory provisi'on is too plain 
t o pci'lnit any other construction, It is with in the discretion 
o f: s aid c oinrais s ioners a s to what roads in t he di str ict shall 
be repaired or i mpr oved an d the manner and. extent of such re
pair, It is beyond t he province of t h e county court to u ake 
an order rcquirine s a id. co:!!'llllissioners to do what the law has 
already declared, 

In the case of Schniid t v , ::;er .:;haus , 205 }'.~o . 400 , tie find 
an analoc;ous situation. A mandator y injunction was sou~t to 
enjoin the c onimlssioner e or a special roo.d di s trict from spend
in~ certain f unds on macadru~ or hard s Lwfo.ce r oads until all 
public roads in a s pecial r oad district were in ~ood r epair, 
The court , in that case , said at pages 413 a nd 414: 

" As t o the m ·ndatory p art of: the injunc
tion, we f ind t h at section 1 0 , 585, I:e 
vised Statutes 1909 , und section 79 , pac e 
467 , ::)ossion Acts of 191 '7 , l e ave. i t in 
t h e discretion o i' Commissioners as to 
VTh at roads in any road district shal l be 
improved o.nd t h e manner of t he i mprove
ments , '.rhe evidence in the record befol'e 
us fails to show that the Conm1i ssioners 
are acting in violation of t he l ·aw or a.re 
threateni no to s o aot , In such case it 
is bey0nd the province of a court Of equity 
to mrure a special order on a defendant re
quir•1Ili:: h im to do wh at t h e law has already 
declared, (Ge e HcLemore v. Mc l.fel ey, 56 Iifo , 
App, 556 ; L.ester Heal .):·~state Co . v, ~; t . 
Louis , 1 69 r1o. 227, 69 ~ . (1 , 300,) 

~tlherefore , the county court does not h o.ve au t hority to 
direct t h e co1mnisaioners of said r o a d d i strict to r e pair o r 
lnainta~n a p a r t icular road in t hat distr ict. 

Con clusion. 

I n view of the .forecoin~: , i t i s the opi nion of this de
p artment t hat the county court does not h ave author ity to 
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compel t he comm1ssioners of a speci al benefit assessment 
rond district to r epair or r:1.ainta1n a. particular rond tn 
thilt d1str1cttt 

.'\.:?:PROVED : 

J ., E. TAYLOR 
Attorney General 

DD :ml 

Hespectfully sutmt tted, 

Df\. VI-:) DONl-!rLLY · 
Assis tant Attorney Gener al 


