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COUNTY COURTS: ··Count~ lerk may not take aeknowll _.menta o:r various 

/? /2f·g~ types of conveyances of ·real estate but may take all 
(!g ~ oaths or affirmations a~ are required by law or that 

' may be incident to the · exercise of the powers and 
duties o:f his office or incident to the powers and 
proceedings of the county court · in which be is clerk. 

.January 6 , 1'947 

r~ /u~ L _____ j 
Eonorable George P . Adams 
f rosecuting Attorney 
Audraln County 
Mexico, Mi ssouri 

Dear Mr. Adame: 

Tb1.s will acknowledge r eceipt of several comn·un1.
cations requesting an official opi'nion from this department. 
For t he sake of b evity we have re~tated your queetions, 
which we have c onstrued t o be as followat 

Firat, is the c ounty clerk authorized 
t o take all types of oath8 and affir
mations ? 

And, secondly, is t he county c l erk 
authorized t o take acknowledgments in 
the conveyance of r eal estate ? 

S~ction 12 of Senat e Bill 483, of th~ 6~rd Genera l 
As s embly, reads a~ follows: 

" 'l'he clerk of t he c ounty c ourt shall 
have power and i s a~thorized. to admin
ister oaths and aff irmations in all 
matters and pr oc eed ings incident to the 
exercise of t he powers and duties of· 
his office, and incident t o the powers 
and proceedings of the co unty c ourt ot 
which he is clerk; and shall have power 
and authority to administer oaths and · 
affirmations, and to take and eertifJ 
depos i tions ~ithin the respective coun
ties in all case5 where oaths or aff17-
mations are requ ired by law to be ad
ministe.red. And , ·when required, he 
sh~l affix thereto his jurat and the 
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Von. "'e:orge r •. Ade_ms -2-

seal of the county court of which he 
is clerk." 

It will be noted th~t this section does not give 
the county clerk the broad power of taking att oath or af
firmation but rather limits him to taking oa s and affir
mations that are required by law to be taken and oaths and 
affirmations that are incident to the powers and duties of 
his office or incident to the powers and proceedings of the 
county court. 

In considering the second queation presented to us 
we direct your attention to Section 3408, R. s. Mo. 1939, 
which provides: 

"1~e proof or acknowledgment of every 
conveyance or instrument in writing 
affecting real estate in law or equity, 
including deeds of married women, shall 
be taken by some one of the following 
courts or officers: First, if acknowl
edged or proved within this state, by 
some court having a seal, or some judge, 
justice or clerk thereof, notary publj.c, 
or some justice of the peace of the 
county in which the real eatate conveyed 
or affected is situated; second, if 
a9knowledged or proved without this state, 
and. within the United States, by any 
;nota.ry public or by any court of the 
United States, or of any state or terri
tory, haTing a seal, or the clerk of any 
such court, or any conmdssioner appointed 
by the governor of this state to take the 

'acknowledgment of deeds; third, if acknowl
edged or proved without t~he United States, 
by any court of any state, kingdom or 
empire having a seal, or the mayor or chief 
officer of any city or town having an of
ficial seal, or by any minister or consular 
officer. of the United States, or notary 
public having a seal." 

This section specifically provides that the clerk 
of a court having a seal may take acknowledgments of every 
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conveyance or i nstrument in writing affecting real estate. 
'l'his p:resents the question of whether or not t he county 
cour t i s still a "court" under the Constitution of 1945 . In 
the ca!e of ~tate v. Horn, 79 s . w. (2d} 1044, the Supreme 
Cour t of Mi s souri ad opted t he f ol lowing as a defini t1on of 
a "court": (1 . c. 1045) 

~~ ~~ * A cour.t l'las b een . defined to 
'consist of persons officially as
sembled under author! ty of law, at 
the appropriate time and place, for 
the administration of justice. A 
time when, a place where, and persons 
by whom judicial functions are to be 
exercised are e s sential t o coxnplete the 
idea of a court in the general l egal 
acceptance of the term.' * * " 

You will note that one of the requirements 
a cour t ha s the power t o perfor m judicial functions. 
t he j udicial power of t he stete was Yested in certain 
c ourts by Section 1, Article V of , the Constitution of 
which reads as follows: 

·"The judicial power of the state 
shall be vested in a supreme court, 
courts of appeals, cir cuit c ourts, 
probate courts, the s t. Louis courts 
of criminal correction, the existing 
courts of common pleas, magistrates 
courts, a nd municipal ~orporation , 
courts." 

is that 
EoweYer, 
named 
1945, 

This s ection i s the same in aubatance as Section 1, 
of Article VI of the· Cons ti t ution of 1875,, wnich reads as 
fol l ows: 

"The judicial power of t he State, 
a s t o mat t ers of law and equity, 
except as in this Constitu tion other
wise provided, shall be veated i n a 
Supreme Court, the St. Louis Court ot 
Appeals, circuit courta, cr iminal 
courts, probate c ourts, county courts 
and reunicipal corporation courts." 



• 

.. (I ; . 

- 4 -

·f he above s Gction wa ':! v.nder c cn sider&-t ion in t he 
c a ze of Stat e e x rel . ~cDonal d · v. Lol l i s , 3S s . ~ . (2d ) 98 . 
In thi s c &.£"e t ~1e qu.;; st ion bGfor 0 t ·l· te cour t •;,.re.s wheth er or n o t 
e. cir c ui t c ourt i n vac e.tion h a. .. ~ t h e authority to hear and 
"-·.e t 0i"!ni !"lC 0l t) Ction cont e sts . I n · determi n inr_:- t hi s question 
t}·te court stat ·s d s.t 1 . c . 99 ar-.d 100 : 

• 

" I t >"l il:L be not e d. that the act in 
question investi the judf es of cir 
·cuit courts i n vacation vdth juris
o.icticn an d a uthority to l:lear and 
determi ne contests of primary elec 
tions . Section 1 of article 6 of the 
Constit ' .. tion provide s t hat t h e judicial 
power o f the state , a s to mat t er s of 
law and equity, except as other wise 
provided in the Con s tit ution , shall be 
ve s ted i n t h e cotU~t s ~amed in said 
se ct.ion . A judge of a cou.rt in vaca
tio~ is ~( t a court . It , t herefore , 
l og ically follows that; if t h e hearing 
end determi nation of t he c on t e s t of a 
pr i mary e lection i n t he maP..nor p:..~ovided 
i n [" 2.1d act i s t ha ez erci s.e o f jur.licial 
po;;.rer , a l aw which at t empts t o confer 
such pov:.'er on a judge in vacat.ion would 
be in viole.tio::: o f ce ction 1 of art i -cle 
6 o.f t he Const it ·~;:tion wh ich lodces such 
p ower in the co.urt s . 11 

" 'l'.he hear in.<: anJ. deter~ninat ion of the 
contest of a pr imary election in the 
ma.. .. 'me1• _ppcvieied in the act in quest ion 
be inc the ·~xerci.se of' judie ial power, 
that part oi' t h e act \'Jh j .. ch a tte tlpt s to 
ve s t a j udge i n v acation ~·;ith jurisdic
tion an:l authorit y t o exerci se s uch 
p owe r is violative of section 1 , art icle 
6 , .of t !1e Constitution of t h e st at e 
'i'Jh ich vest s t ~1e j udicia l p o'.·:e r> of t he 

.. s t a te , e s to ::nat t; ep c of lat"l and e quity, 
i n t he c our t s t h ei"ein na:ne d _, except as 
other •...-i se provided in the Cons t i t ution." 

Furth e J:> e vidence t ha.t t :h.s Gon stitutiono.l e; onvention 
never i ntende d t he county CO"LTt to have. jucii cial powfn~s , is 
sho~·m by t he f a ct that the county court was nrune d as one ·of 
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t h ose bo d. ies wherein the ju<iicial po'iicr of ·the state is ve st e d 
in t h e Constit ution of 1 8 75 but v1as excluded in t h e like sec
t ion in t he Con s t itution of 1 945 • . Also, the s e ction of the· 
Constitut ion of 1945 that provides for t he c ounty cour t s is 
now found i n t h e article hea ded " Local Gove r nment" a ::.d not in 
tile art icl e h e aded " J udicis.l tJepartment" wh er e it wa s found 
in the Constitution of 1875. Arl<i lastly, the of·ficer s co:mpris 
inc t he county court were r e f er r e d to as "judge s " in Section 36 
of Article VI of the Const itut ion of 1 875, whereas now they 
are r eferrE:d t o as "memb-er s'' in Sect ion 7, Article VI of the 
Const itution of 1 945 , There fore, s ince the legal definition of 
"court" require s that. it have power to exercise judicial func 
tions , and since the judicial power of this state i s ve sted in 
certai n name d bod ies by the Gonstitution o.f 1945, ~hich d.oes 
no t 'include the county c ourt , '.'le must arr ive ·at t h e l ogical con 
clusion that a county court i s not a. "court" i n t h e legal sense . 

'Ne belie ve that there can be no cicubt· t hat "court" 
a s us .:, d in Se ction 3408, sup1•a , should be g iven the strict legal 
defini t i on an d. t hat it v:as t he i ntention of the General Assembly 
that clerks of this type of' courts shoul d have the power to 
take ac:V.:nowledgments for a conveyanc~ of r eal e state and · not 
clerks of any a&ninistrative tribunal which migh t p os s e ss some 
quasi judicial powers . 

Conclusion 

·.rhe r efore , it is t h e opi n i on of this departmen t that 
t h e county clerk may take oat hs and aff irmation s in all matters 
and pr c cecding s incident to t he e xe rcise of the p owers and duties 
of h i s of f i ce s.n d inc i de nt t o t;he p owers a.Yld procee d i n; s of the 
c ount y court of v;h ! ch he is clerk . It is further our op inion 
tha t t h e county cler k i s n ot authorized t o t ake ackhowledc::ments 
of con veyanc es or in~ trument s i n y;ritin_s: affecting r eal e state . 

J. ~; • ·I'A1:=t On 
Attorney General 

_ie spectfully submi t t ed, 

P::-~; ll SHI N G ~~i lL SON 
Assistant At,t orney General 


