ELECTIONS - Application of absentee voters in the
Armed Forces within and outside of the
: State, and when such votes shall be
| placed 1n the hands of the election
officials,

October 1, 1942

,o"‘j FILED

¥r. H. D, Allison /

County Clerk
Euchsnan County
St. Juseph, Missouri

Desr Sir:

The Attorney General is in receipt of your
request for an opinion, of recent date, which partially
reads es follows:

"Sec, 11521 states that ballots
must be returned to the County
Clerk not later than sixty-six
hours preceding the time for
opening the polls and that such
ballots should be transmitted by
the County Clerk to the election
Judges who are to count same on
election day., Uoes this Section
apply to all absentee ballots cest
by service men or does it apply only
to those who obtain the ballot di-
rect from the vounty Clerk and vote
same in the County Clerk's Office.
1 do not see how 1t would be pos~-
slble for a man to make application
within the time limit of from 15 to
6 deys prior to electlion, have his
ballot maeiled to him, vote it and
return it to the “Younty Clerk not
later than sixty-six hours vefore
the polls open, if the County Clerk
would not even receive his applicae
tion for ballot until five days be=
fore the election,
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"l would also like to know if a
letter from a service man asking
for an abserntee tallot, will be sufe
ficient applicatlion or is it com-
pulsory that he use the form pro=-
vided for in Sec, 11472.°

i i

Your reguest involved two [dlstinet interrogations:
(1) Must all absentee ballots dast by persons in mili-
tary servicel reach the coynty clerk at least sixty-six
hours preceding the time ['or the opening oif the polls,
as provided in Section 11521 K. 5, kissouri, 1939, or
only t.ose returned to the clerk by mail; and (2) may
ebsentee voters in the Armed Yorces apply by letter
for a ballot, or are they required to execute an affi-
davit as required by vection 11472 kK, ©, kissouri,
1939.

Inssmuch as, the "right of suffrage is not a natural
or inherent right # % but 1s purely conva:r timal" (State
ex rel Ellis v. Brown, 33 5. We (2d4) 104, 1. c. 107, 326
o, 627) the solution of your inquiry is to be found in
the constitutionel provision and certain of the absen=
tee ballot statutes later noted herein,

You mentioned Sectlon 11521 K, ~, Hissouri, 1939.
This applles to absentee voters in mililary service out-
side this State, This Indicates that there is here
involved only the votes of members of the military
- forces present elsewhere than in Vissouri. lowever, as
there 1s & distinction between absentee voters of the
Armed lorces within the -State and those without the
State the statutes applicable to both will be noted.
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Sectlon 9, of Article VI1I of the Constitution
authorizes the enabling of qgualified voters, absent from
this State on milifary service and qualified voters ab-
sent from their counties, but within the State, to exer=-
cise their right of suffrage as may be provided by law,
These absent electors were nlaced ir two groups, one
group being voters in the Armed lorces beyond the con-
fines of Missouri, and the other being voters who sre
within the 3tate, but without thelr respective counties,

Agccordingly the lerislaiure enscted what 1s now
a portion of Article 2, of Chapter 76, and Article 3,
of Chapter 76, both found in the Hevised Statutes of
Missouri, for the year 1939. This office has ruled
that the first mentioned article applies to qualified
voters both civilian and membérs of the Armed l‘orces
outside thelr respective counties, but within the State,
while said Article 3 (of which Section 11521, supra,
is a part) governs only qualified eleciors outside the
State on military or raval scrvices. :n epitomization
to such rulings is hereto attached,

qualified voters absen’ from their counties, bhut
within the :tate, may apply, in person, or by mail, for
an sbsentee ballot (Section 11471 K, S, Missouri, 1939)
and such ballots, 'when voted, must reach the issuing
officer not later than six 5'clock P, M,, of the day
after the election., (Section 11474 K, S, Missouri, 1939).

Section 11519 K. 8, Missouri, 1939, applies to
qualified voters in the Armed Forces and beyond the
confines of Missouri, reads as follows:

"Any absent voter as defined under
the provisions of this article, who
shall have ecomplied with the pro-
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visions of the law relating to
registration whether by the form
outlined in section 11518 of this
article or in person may make ap-
plication by mail not more than
fifteen nor less than five days
prior to sueh electlion, to the
county clerk of the county of which
he is a resident, or voard of elec~
tion commissioners of the eity of
8t., Louis or clerk of the ecity, town
or township, as the case maybe, for
an official vallot to be voted at
such election,"

The lengusge of this section may be somewhatl con-
fusing, as way ve the wording of Section 115k1, supra,
yet certein rules of statutory construction will ap-
perently govern,

While elections should bte so conducted &s to
afford a free snd falr expression of the popular will,
et "mandatory statutory requirements must be followed,"
State ex %nf. MeKittrick v. Stoner, 146 5, V. (2d) 891,
l. c. £94,

1t is 2 primary rule of construction to ascertair
the lawmskers' intent from the vords used, if possible,
and to put on the language of the legislsture, its plain
meaning. (Artophone Corporation v. Cosle, 133 5, W, (24)
333, 345 lio, 344,) The intention of the lawmakers will
prevail over literal sense of terms. (State v. Swartsmann
Service, 40 S, VW, (2d) 479,) However, if the mesning of
a statute 1s plein sand unambiguous, it may not be con=- .
strued, but must be given effect as written., (3St, Louis
kmusement Compeny v. St. Louls County, 147 &5, W, (2d)
667, 347 ¥o. 456,) Furthermore, the statutes should be
read together to determire the intent of the legislature.
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1§ was evidently the legislature's intent that
a person 1in the milltary forces could make written
application, if beyond the State, for an abgentee
ballot, or 1f he was present In the county/of his
residence but expected to be outside of the State on
election day he could apply 1in person for an absentee
ballot, but that such applicatlion in either event should
be made no more than fifteen, nor less than five deys
prior to the election, This 1s according to Sectlon
11519 ik, S, lissouri, 1939, and that portion of Seetion
11521, supre, which reads as follows:

"The elector shall upon receipt of a
ballot or ballots, go before an offi-
cer authorized by law to take oath,
administer and make and subseribe to
the affidavit on back of envelope

in which ballot or ballots are to

be enclosed, and the voter shall
thereupon in the presence of such
officer and no other person, mark

such ballot or ballots, but in such
manner that sald offlcer camnot kuoow
how salid ballot or ballots were marked,
and the ballot or ballots voted shall,
in the presence of sald officer, be
folded by such voter so that each vel-
lot wlll be separate and so as to con-
ceal the marking and be enclosed in the
envelope in which the affidavit was
taken, in the presence of said officer,
and in case there are rejected or un=-
voted ballots, the voter shall fold
such ballots together and enclose in
another envelope marked 'unvoted ballots'
anc enclose such envelope 1ln the same
envelope with the voted ballots which
shall be securely sealed and reglstered
to the office from which ballots were
recelved, as per address on face of
envelope: # & & & # & & & W
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This sectiorn proceeds with

" % % # Provided further, any elec-
tor may make application to the eclerk,

whose duty it is to issue ballots as
defined by this article for an official
ballot, if such ballots are in such
officer's Lunds, and take oath as pre-
scribed and vote and ssid clerk shall
hold said ballot iIn his office until
time to be sent to the precinct at
which seid elector is a qualified vo-
ter as herelnafter delfined: Provided,
however, that all absentee ballots
shall be in the hands of/the county
clerk or other officlal whose duty it
is to forward ballots and electlion
supplies to the various voting pre-
cincts not later than sixty-six hours
preceding the time for opening the
polls at such election. £nd the clerk
shall note upon the envelope contalining
such ballots, the day and hour which
he received same,"

The last quoted portion 1s definite and certain
and leaves little, 1f any, room for construction. Sec-
tion 11522 K, 5, dissouri, 1939, provides, among other
things, that the sbsentee ballot shall be delivered to
the Judges of the election at the same time a&nd in the
same manner as the poll books and ballots are delivered,
which must be delivered before the polls open; then, of
necessity the ballots could rcasonably be required to
be in the hands of the clerk or election board, as the
case may be, a period of time before the other elec-
tion supplies are delivered.
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It 1s the opinion of this department that the
absentee ballots of quallified voters in the Armed
Forces, absent from the State must be in the hands
of the county clerk, or board of election commissioners,
as the case may be, at least sixty-six hours preceding
the time for the opening of the polls at such election.
This conclusion, however, does not apply to qualified
voters outside their county, but within the State, cast-
ingz absentee ballots. The latter are governed by Sec-
tion 11474 R, S, liissouri, 1939,

@ g

Your second cquestion 1ls to the effect that:
May absentee voters in the Armed Forces apply by letter
for a ballot, or are they required to execute an affi-
davit as prescribed by Sectlon 11472 R, S, Missouri,
19397

The statute you mention in this connection (Sec-
tion 11472 K, S, kissouri, 1939) requires the execution
of an affidavlt and applicatlion for an abscntee ballot
and prescribes the form of such. ©Seectlion 11471, supra,
requires such affidavit and application to Ye made, not
morc than thirty nor less than five days before the
election, ©Said eppllication end affidavit may be made
in person dbefore the county elerk, or board of election
commissioners, if the county has such board., As has
been pointed out these/atatutaa ere a part of Apticle
2, of Chapter 76, and apply only to absentee voters, ine
cluding those in the Armed lorces who arc within the
State, but outside thelr county on election day.

Sectlon 11519, herelnabove quoted, which is a part
of Article 3, of Chapter 76, of the Kevised Statutes of
Missouri, 1939, apply solely to abseniee voters in
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military service who will be out of the State on a
genereal election aay. By authority of this statute,
the application may be in writing, but is not required
to be verified. This statute does not prescribe a
form for the application, and, as nothing may be added
to the reguirements of the statute by way of construc-
tion, the application may be informal and a request by
letter for an absentee ballot would, therefore, be
sufficient.

By Section 11521, supra, the legislature evi-
dently intended that a soldier or sailor who would be
beyond the confines of the State on a general election
day, could vote by applying in person to the county
clerk or boaru of election commissioners, depending
upon the size of the county. The oath mentioned in
this section refers, no doubt, to the oath on the
envelope in which the ballot 1s placed, and as set out
in Section 11519, supra.

Thus Section 11519, supra, provides for a written
application ror absentee ballot, with reference to
soldiers and sallors who may be outside the 3State on
a general election day, and 3eéection 11521, supra, pro-
vides that they may eppear in person before the clerk
of board of election commissioners, aud cast their
ballots, If they will be outside of the State on elec-
tion day.

The absentee voters' statutes, as above pointed
out, provide thet absentee voters, without their re-
spective counties but within the 3tate, shall make an
affidavit and application for an absentee ballot not
more than thirty nor less than rive deys before the
election, and thet their ballots, when cast, shall reach
the issuing ofricial not leter than six o'clock p. m. of
the day succeeding the election; and that those voters
without the State in militery service shall make appli-
cation in person, or in writing, not more than fifteen
nor legs than five days before a general election day,
end that their bzllots shall be in the hands of the
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proper oificlal not later than sixty-six hours preced-
ing the tiwe for opening the polls on election day.

The question then presents itsell i1i the time
limitations expressed in such statutes are directory,
end may be walved, or mendatory, and therefore to be
strictly followed.

The principle of complying with election leaw
provigions is stated in Volume 20 C., J. 152, Section
181, which provides in part as follows:

"Since electors cannot be dis-
franchised because of the neglect
of the officers charged with the
duty of preparing the ballots,
technical errors on the part of an
officer chargea witih the prepara-
tion of official ballots will not
destroy the efficacy of the ballots
nor invalidate the election, unless
the statute expressly makes a spe¢ci-
fied irregularity fatal., * * *n

This principle has been followed by the Missouri
courts. Horsefall v. School District of Sslem, 149 Mo,
App. 541, 188 3. W. 33; Nence v. Kearbey, 251 Mo, 374,
158 3. W. 689,

The rule for the procedure for election officials
under the election laws 1s that such officers must fol-
low the provisions of the statute. This principle of
law 1s announced in Lamar Township v. City of Lamar, 261
Mo 171, l. ¢. 189:

"Officers are creatures of the law,
whose duties ere usually fully pro-
videda for by statute. In a way they
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are agents, obut they are never
general agents, in the sense that
they are hamperea by neither custom
nor law and in the sense that they
are absolutely free to follow their
own volition, * ¥ * »

3ee, also, Stete ex inf., McKlittrick v, Stoner,
146 3. W. fzd] 891, 1. ¢. 894, hereinabove cited.

CONCLUSION

It is the opinion of this department that’;’qnali-
fied voter in the Armed Forces who expects to be outside
the sState of Missouri on a general election day may make
application lor an absentee ballot by informal letter, or
in person, not more thaen fifteen nor less than five days
before such election, end without executing a verified
epplication; and thet a qualified voter in the Armed
Forces who expects to be inside the State of Mlssouri
but outside hisz county on election day may make applica-
tion for an absentee ballot in person, or by masil, but
is required to do so by an affidavit and application,tﬁsf
gset out in Section 11472, R. 3. Missourl, 19349, and not
more than thirty days nor less than flve days before the
election.

It is the further opinion of this office thatl the
time limitations with reference to applying for absentee
ballots, voting the same, and returning them to the proper
receiving official are mandatory, and must be strictly
Tfollowed.

Respectliully submitted

APPROVZED: VANE ¢+ THURLO
s8slstant Attorney General

R cKIT CK
Attorney General
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