
ELECTIONS Application of absentee voters i n the 
Armed Forces within and outside of the 
State, and when.su ch votes shall be 
placed in the hands of the election 
officials . 

J ctober 1 , 1942 

- - . -

Ff LED 

Lr . Ir . D. J1ll lson 
Coul'lty Cl t-rk 
Luchel'lan Co1.1nty 
St . Joseph, l' issouri 

Doer ~il' : 

I 

The Attorney Jeneral is i n reoeit;>t of Y'->'-.l.!' 
request for an opinion, of r ecent date , whi ch nartially 
re~d s as fol lows : 

" '-)ec . 115-cl states that ballots 
must be returned to the Lounty 
~l erk not l a t er thun sixty- six 
houro pre cedin~ the t i ,e for 
ooering the polls and that s uch 
ball ots sho~ld t~ transmit ted by 
t ho Lounty Clerk to the election 
jua~e s who are to count same on 
election day . uoe s this ~ection 
appl y to a l l absentee bal l ots ce st 
by ser vice men or does it appl y onl y 
to those who obtain the bal lot di­
rect from th~ vounty vl ork and vote 
same i n the ~ounty ~lerk ' s Ot fice . 
I do not see how it would bo pos ­
sibl e for a man t o rake application 
within the time limit of f r om 15 to 
5 days prior to electivn , have his 
ballot ~ailed to hi ", vote it aLd 
r etur n it t o th vounty vl erk not 
later t han sixty- six hours ~afore 
the polls open , if the Lounty Cl erk 
woul d not even receive his appl ica­
tion for ballot until f ive days be­
for e the election . 
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"1 would al so like t o know i f a 
l etter f r on a service man asking 
for an abDeLtce ~allot , will oe suf­
ficient applicatior, or is it com­
pulsory tna t he -.lSe tho form pro­
vided for in ..... ec. . ll4' ~ • 1' 

l t 
Your request involve!two ~1sti~ ct tnterrogntlons : 

(!) ~ust all' abs~ntce bal ta daat bv oersons in mili­
t ary ser vice reach the co ty cler k r~· least sixty- six 
hours proce<1in6 t ne tinte 1 or t h6 operlintt of the polls , 
as provided in :>ection 11521 h . ~ . issouri , 1939 , or 
onl y t ose returned to the clerk by mail ; and (2 ) may 
absentee votor s i n the Armed ! o,rces appl y by lett er 
for a bal lot , or ar~ th6~ roq~lred i o execa te an aff i ­
davit as rcqui1·ed by uect.ion 11472 n . ;:, . .... i ssQ'..lri , 
1939. 

1 

Iuaamuch as , tho 11rigbt of su!'fragc i s not a natural 
or inher ent right ;;. {~ but is purel y convm t1oo o.l" ( ~tate 
ex rel ..... l lis v . Bl·otvn , 63 _,. . • (2d) 104 , 1 . c . 107 , 326 
~. 627 ) the sol ution o1 your inq~iry is to be found in 
t110 consti t utlonal pr ovis ion aPd cer tain of the absen­
tee ballot statute s later noted h vrein . 

You mentioned Section 11521 R. J . Uissour i , 1939 . 
I his a,ppl les to absentee voters i r. Lllli t._r, servi ce out ­
s i de t his vtate . This indicates that th~e i s h~re 
i nvol ved onl y tte vot e s of member s of tho m111tar y 
forces present elselYher o than in issour1 . ho ,ever , a s 
t here i s a L1s t inct1on between absentee voters of the 
Armed J.. orces within the ::>tate and those w1 thout the 
State the stat.utos applicable to both wi ll be r1oted. 
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Section 9 , of t rticle VIli of the Corstitut:on 
authorizes the enablin ~ of rualified voters , absent f rom 
t h is utat e on militnry service and qualif ied voters ab­
sen t rrom their counti es, but within the ' tate , to exer ­
cise th6ir right of sufi'rar;e as may re pr ovided by law. 
'lhesc absent elec tors were olaced i r t wo r r o11ns , one 
group bein ~ voters in the Ar~ed 1orces beyond the con­
fine s of l issou ri , and the other beir~ voters who s re 
within tho Stn t e , but wit hout their respective counties . 

Accordir~ly the l o ·isla nrc el'acted what i s r.ow 
a portio~ of Art i cle 2 , of Crapter 76 , and 1rticle 3 , 
of Chapter ?6 , both found i n the Revised ~tatute s of 
Mi s souri, for the year 1939 . Thi s office ho.$ ruled 
that the first mentioned article applies to qualifi ed 
voter s both ci vilian and '!lembers of the Armed l•'orces 
outside their respective counties , but •ithin the ut tte , 
whil e said Article 3 (of which uection 11521 , suora , 
is a part) c over ns only Qualified elec or~ outside the 
St ate on militar y or raval s ervices . ~~ epito~ization 
to such rulings is here to attached . 

~otUalified voters absen ~. fro~ their c o•mties , but 
within the .. >tate , may apply~ .l n person , or by mail , for 
an absentee ballot ( ~action 11471 h . s . Missouri , 1939 ) 
and such ballots , when voted, must r each t he issuing 
officer not l ater than siY ~ ' clock P. 1., of the day 
after t he election. (Section 11474 R. o::> . t• isso..ll'i , 1939) . 

Section 11519 R. s . issour i , 1939 , applies to 
qualified voters in the Armed ~orces and beyond the 
confines of dissour1 , r eads as follows: 

nAny absent vot er as defined under 
t he pr ovisions of t hi s article , •1ho 
shall have co~plied with the pro-
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visions of the law relating to 
registration whether by the form 
outlined in section 11518 of this 
article or in person may make ap­
plication by mail not more than 
fifteen nor le s~ than five days 
prior to sucL election, to the 
county clerk of the county of whi eh 
be is a r esident , or board of e lec­
tion commissioners of the ci t y of 
St . Louis or clerk of tl~e city, town 
or township , as the case may b e , fpr 
an official ballot to be voted at 
such election. " 

'l'he l an___rruage of this sect ion may be somewhat con- · 
fusin~ , as may Le th~ wordir.g of uection 11521, supra , 
yet certain r ules or statutory construction will ap• 
parently govern • 

• lhile elec tiona should be so conducted as to 
afford a free and fair e~ression of t he popular will , 
yet "ma.nCiatory stat11tory requirements must be followed. " 
(State ex inf . MC~ittrick v • .;ltoner , 146 s . l . (2d) 891 , 
1 . c . P94 . ) 

lt is. a primary r ule of constr~c tion to ascertai r 
the lawmakers' intent froru the ords used , if possibl e , 
and td put on the langaa~ e of the legislature, i t s plain 
meaning . (Artophone Gorporation v . lJoale , 133 ~ . \J . (2d) 
333, 345 )io. 344 . ) The intention of the lawmakers will 
prevail over literal sense of terms . ( ~tate v . s~artsmann 
Servi ce, 40 ~ . ; • (2d) 479 . ) lio~ever, if the meanin~ of 
a statute is plain and unambiguous , it may not be con- . 
strued, but must be given effect as written . (St . Louis 
Amusement vo"llpany v . !:>t . Louis Gounty , 147 ~~ l.. ( 2d) 
667 , 347 1110 . 456 . ) Furthermore , the statutes should be 
read toget her to determil'e the intent of' the legislature . 
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It was c~idently t ee le ~ islature ' s intent tl~t 
a person ir the milltary f orces co ~ld make written 
application , if beyond t t c ~tatG , for an ab~entec 
ballot , or if he was present in the co ~nty /of his 
residence but expected to be outside of the ~tate on 
election day he co uld apply in person for an absentee 
ballot , but that such appllcation in either even t should 
be made no ~ore than fifteer , nor less than five d ys 
prior to the election . This is a ccording to Section 
11519 H. ~ . - issouri , 1939 , and that portion of ::>ection 
11521, s upra , which reads as follows: 

nThe elector shall upon rece ipt of a 
ballot or ballots , go before an offi­
cer authorized by law to take oat h , 
administer and ~ake and subscribe to 
tLe.affidavit on Lack of envelope 
in which ballot or ballots are to 
be enclosed, and t l.1e voter shall 
thereupon in tho presence of such 
of.ficer and no other per son , mark 
such ba llot or ballots , but in such 
manner t hat said offlcer cannot kLow 
how said ballot or ballots were marked , 
and t he ballot or ballots voted shall , 
in tho presence of said officer , be 
folded by such voter so that each cal­
lot will b~ separate and so as to con­
ceal t he marking and be enclosed in the 
envelope in which the af.fidavit was 
taken , i n tho presence of said officer , 
and in case t here are rejected or un­
voted ballots , the voter shall fold 
~ch ballots to~ether and enclose in 
another envelopG marked ' unvoted ballots' 
anc enclose such envelope in the same 
envelope with the voted ballots which 
shall be securely sealed and registered 
to the office from which ballots were 
received, as per address on face of 
envelope : .. {.- .. ~ ·.. • " 
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This sectio£ pr oceeds witb z 

" ·.: '· .,:: Pr ovided f ur ther , any elec-
tor may make apolicnt ion t o the clerk, 
vhose duty it is to issuo b&ll ots as 
defined by this articl e f or an official 
ballot , if such ballots are i n suah 
officer's l ncl:- , and take oat h as pre­
scribed and vote and said clerk shall 
hold said ballot in his office until 
t ime to bo sent to the precinct at 
which said elector i s a qualified vo­
ter as hereinafter defined : Provi ded , 
howover , that all absertee ballots 
shall be in the hands of/ the county 
cler k or other off iclal who so duty it 
is to forward ballots and el ection 
supplies t o tho various voting pre­
clrcts not later than ~lxty- six hours 
preceding t Lle tlme for oper inc"; the 
polls at such election . Pnd the clerk 
shall r.ote upon the envel ooe cor.t a::ning 
nu ch ballots , the day and hour ··L.ich 
he received srune . " 

The last quoted portlon i s deri nito and certa in 
and l eaves little , if any , room for construction . Sec­
tion 11522 R. ~ . - issouri , 1939 , pr ovides, a~ong other 
t hings, t .Hat tho sbser t ee ballot shall be delivered to 
the j udges of t he election at tlle saj1e time and in the 
same manner as the poll books and ballots are delivered, 
which ~at bo delivered before t he polls open ; then , of 
necessity the ballots co 1ld r -uso~ably be required to 
be in the hands of tho clerk or election boar~as t he 
case may.be, a period of time before the other elec­
tion supplies are delivered. 
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It is the opinioz. of this depa1·t ment that the 
absentee ballots of qualifi ed voter s in the Armed 
Forces , absent fron t he St ate must be in the hands 
of the cour ty clork, or board of election commissioners , 
as the case may be , at leas t sixty- six hours preceding 
the time for the opening of the polls at such e lection. 
This concl usi on, however , docs not ap~ly to quali fied 
voters outside their county, but within the btate , cast­
ing absentee ballots . 'l'he latter are governed by ..>ec­
tion 11474 R. ~ . J issouri , 1939 . 

II 

Your aecnnd cuestion is t o the ef~ect that: 
May absertee ~otcrs in t he Armed Forces &pply by letter 
for a ballot , or are they requ:red to execute an affi­
davit as pr~scribed by Sectloz. 11472 R. .... . issouri , 
1939? 

The statute you mention in this connection { ~ec­
tion 11472 R. ~ . ~isso~ri , 1939) requires the execution 
of an affidavit and appl~cation f or an absentee ballot 
and prescribes the form of such. ~ection 11471, ~~pra , 
requires such af fidavit and application to be made , not 
mor "' than tLirty nor les s than five days bef'ore the 
election . Said application ard a f ficcvit may be made 
in person before the county clerk, or board of election 
commiss ioners , if the county has such board. s has 
been pointed out t hese; statu tes are a part ot' Article 
2, of Cl~ptci 76 , and apply onl y to absente& voters, in­
cludi~t,) those in the Armed i•'orcc!' ""'h') art lli thin the 
State, but outside tlcir county o~ election day . 

Section 11519 , hereinabove quoted, ":r"1ch is a part 
of Article 3 , of Chapter 76 , of t he hoviscd ~tatute s of 
~issouri, 1939 , apply solely to absenteo voters in 
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mill tary scr viue v1ho will be out of the State on a 
gener al electioL uay. By autaority of this statute , 
the appl ication may be in writin~ , but is not ~equired 
t o be verified . Thi s s tatute does not prescribe a 
t orm tor the appl ication , and , us nothi ng may be added 
to t he roquiraments or the statute by way of construc­
tion, the application ~~ bc.informal ~d a ~equeat by 
l etter tor an absentee b ..... llot woul u , therefore , be 
sufficient . 

By Section 11521 , suprd , the legislature evi­
dently intondeu that a ool dier or sailor wno woul d be 
beyona tho confines ot tho State ou a gener~ l e lection 
day , could vote by appl yint; in person to the count y 
clerk or boaru of election coumissioners , depending 
upon t he aizo of the county . The oath mentioned in 
this section refers , no uoubt , to the oath on the 
envelope i.r1 .ildch the ballot is pla ced , and as set out 
in secti on 11519 ,_ supra·. 

Thus section 11519 , supr" .. , provides tor a written 
application tor &bsentee ballot, \ti th reference .to 
sol a i er s and sailors who may uo outside the ~tate on 
~ gonera l election duy , lliLd ~ootion 11521, a~pra , pro­
vides that they ~y appear in person before the clerk 
o~ board of election ~oruwi~sionerw, au~ oast their 
ballots , lt they \i"i ll be outside of the .:;;tate on e l ec­
tion day . 

The absentee voters ' statutes , as above point ed 
out, provi~e th&t absentee voter~ , without t heir re­
spective counties but ~.!thin the Jtate , shall make an 
affiaavit anu applio~tlon for an absentee ball ot not 
more than thirty nor less than five days before the 
el ection, ~d that their ball ots , when cast , shall reach 
the i s s ui n& Ol.l.'icial not l ater than s i x o ' c lQck p . m. or 
t he d~f succeed!~ tne election; and t hut t hose voters 
without t he ~t~te in military serv ce shall make appli­
cation in person , or in writi ne , not 1...ore than f i fteen 
nor less than five ~uys before a general election day , 
and that their ballots shall be in the hands of the 
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proper o.a.'ficial not later thnn sixty- ai2: hout·o preced­
ing tho time for openin~ the pollo on el ection uay . 

The question t hen pre~euta ltsel i' 11' the time 
limi t&tions expl~essed i n such statutes are dl1rectory, 
and mqy be waived , or ma.ndatOJ.'Y , und therefore to be 
strictly followed . 

Tho principle of complying witn elootlon law 
provisions is stated in Volume 20 c. J . 152, section 
181, which provi des in part as followo: 

"!::>ince electors cunnot be dis­
franchised because of the ne~leot 
of tne officers charged with the 
a.uty of preparing tho ballots , 
technical errors on the part or an 
offi cer chargee. ,.,i t il tho pr epara­
tion of off icial ballots will not 
destroy the tfioacy o£ the ballots 
nor invalidate the election , unless 
t he statute expressly makes a speci­
fied irregularity fatal. * * *" 

Thio principle has boon followed by the Mi ssouri 
court$. Horsefall v . uchool Distl'ict of Salem, l 4j Mo. 
APP• 541 , 128 s. ,1. J3; Nance v. ~earbey , 251 Ao . 374, 
158 d . w. 629 . 

The rule for the pr ocedure for el ection officials 
under tne election laws is t 11at such officers .must fol­
low t ho provisions of the statute . This principle of 
law is announoea. in Lamar TO\vnship v . vity of Lamar , 261 
Mo . 171 , 1 . c . 189 : 

"Officers are creatures of t he law, 
whose duties are uoually fully pro­
via.ea Tor by statute . I n a way they 
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are a.esent s , but they are never 
ueueral avants , in the sense that 
they are hampcrou by neither custom 
nor law ~a i n tho sanso that they 
are absolutely tree to 1'ollo\'t thei,r 
own volition. * * * " 

146 
3ee 1 lao , State ex inf . UcKittrick v . otoner . 

J . ·.1. \ ... d) 891, 1 . c . ~94 , hcreinubovc cited. 

CONOLU.JIOU 

It is the opinion of this <!apartment that Ia quali­
fied voter in the hrmed Forces who expects to be outside 
the State ol Uissour1 on o. eeneral election day may make 
applice.tiou .:or an absentee ballot by informnl l etter , or 
in person , not kore than fifteen nor lees tho.n five days 
befo ... ·o such elocti on, und w1 thout executin..., a verified 
application; ~d that a qualified voter in the Armed 
ffOrcea who expects to be inside the Jt~to of : ldsouri 
but outside hi ... county on election day .I:ltl.Y rltllce applica­
tion for an absentee ballot in person , or by mail , but__­
is required to do so by an affidavit and epplication, ~s 
sot out in Dection 11472 , R. ~ . Misoouri , 19j~ and not 
more t~o.n thirty days nor less than five days before the 
election. 

It is tho further opinion of this .offico that the · 
time limita tions wit h referonco to applyi~ tor absentee 
ballots , votin& the ... ~e, ~d returning them to the proper 
reccivinc official arc ~uo.tory, und must bo strictly 
followed . 

JI.PPROV .t.U : 

i{Oy MoitiT'rRIGK 
At vorn~y General 

VCT : HR 

Respectfull y sub~tted 

VAN~ v. ThURLO 
JSSist~t Attorney General 
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