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TO'u"NSHIP OR 1Al-:IZAT ... ON : 1 . / Upon ref'lsal and fail,!re to qualify -::- -

after being elected, the old board TrtUSTEES : 
shall call another election 

2 . Olr tr"l,.S tees shall continue to perform 
all duties until new trustees are 
elected and qualified . 

Ju ne 6 , 1 9 42 

flLE 
uon . o. D. Alger n1 ~ sen 
~ayor-F.lec t 
~ t . Peter_ , ~ 1osour1 

~1~ 1~ to ncknor,lcd~e recolpt o~ y~ur letter of 
rece~t da te ~herein y~u equert an op· !~~ r~o~ t h is ~ e
')artnent ba~3d nn t he follovrlnr- state :..ent. of acte: 

" 'ay I be t "' orecent a p ·oblom of o.u·s 
in tho T...,~ . or St . Peter:.· , ~: 1 e s o'.lr1? 
'Ihe r"'" i' •11'!" t"'vm election wa o 'held on 
A...,r• 1 '"! , 1 942 , ~.... ~'1·- .. ~l'!w :nen"be,.. ~ .... e re 
el~c t~d t :> the \o.n r d ')f 'I rt:t ~ tc9::; . None 
or t ·~~ a~"ear-d f or q~alification prior 
to t ' ~n ty ~a r ~')llow!nr their election , 
alt~0ugh t~ey were d· l y notified of ~~ no 
b·~ • S . a il . 

" lea~e " 1V1 se v.11o t 1 e t o be do!"lo . ~hnl l 
a new e lr ctl~n ~e held? ~r so , ~ t pro
ced·lY''> shall be followeri? Io t. co ol<" 
Board c~ Jr-...1stoe s prlvllep:ed to llc t in 
aec o""' ar:ce with t • 'Jt!~.,."' '!;hclr -f "'lces 
un ... tl t~1c n.,wly el"'"c+-~d '>~~, cers a .... e :}llO.li
fi~d nnd AWorn inti'\ of•'lce ? Co 1.l <'! the 
Ea ~" O""ef'~nt b...,• -·d ( th_ t elected in April 
1941) r~-qin in ~~~ice nnd ct lc F. nlly ~nt il 
timo "f t " next a.n:~11 o.l .l cctlon (ADrll 
1~4 ~ ) it ~ t ~~ds~ 7erln t~e forfeiting 
of thn c0rpo~ate charter ? " 

s ... ct ()?'} 7294 , ~ . s . Mo . 1 ()39 , n!"ov!d es a~ f ollO\"Jt ! 

"ln ca3e o" ~'-1c f o l , rc ')t' nny oloction o f 
t~·ctoe~ 0..,. 0 110!' off:tcors, n ·~s ~~r.:.ty of 
the t~1st~os then in o':icc , or any justice 
of t tl"' nence of tho to"'n .. hlp in "., 'ch ~ 1d 
town or village iE r i t ·lated , may co.a se the 
election to be held on any other day . " 
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It will be noted from t he above section that the 
section contains the words nany elect·on" 'lnd the words 
"the majorlty of the • ... r- ~tees t ha:1ln o1'flce." .f.'r om 
this wordin ~ e are of the v 1sw t~~t it is clearly the 
intent of the Legislature thnt -.·.-hera persons "'all or re
fuse to qyallfy , a~ ia in~icated in the cpi~lon request ~ 
hnvln~ been duly elected at a re ~~lar annual election for 
that purpo ~e ~ it is incu~oent upon the trustees holding 
over in office to call another election . ~urther, if the 
trustees do not call an electi on , any ju , tice of the peace 
of the township in which said tovm or villar e 1. s si t t. a ted 
may oall the election. 

It will be notod that ~eotlon 72~e, "{ . s . »:o . 
1939 , provi de s in part as fol l o t : 

" i·· i: -{; ' ' or i f t he qualified electors 
of Fuch vllla~e ~hnll ~nil ,.or one year 
to elect such trustees, thPn ~1ch 
villare shall be di~incorporated by the 
c ounty c~urt of the county \Vher~ the 
v .. lla[ e is locatec, -pon the petition 
o4 any citi ~en re~ldinr in ~~ch village~ 
a 1. ter the publicat~on or notico i.'- -~ ~: *0 

The above sectlon 1~ clonr in its mesn1r as to 
the procedure that may "e followed OJ the county c ourt should 
a villa~ e fail to elect persons who will oct s~ trustees . 

From a review of the fore roing section~, we are of 
the opini n that the trustees t"~-o have held over shall call 
a 11other elec tlon for the pt rpose of elcc t' nc s p1 table per
sene who will qualify and act as tru~teea , or any justice 
of the peace in the t ownsPip ln which the villa e is sltua
ted may call the election, ·ut ia is our opinlon the pri-.:ary 
d· t y in upon the holdover trustees, for it will ~e noted t he 
section uses t he word "~ay" after t he pr(')vlsion provid.:.nr 
that a just1ce may act wherea~ t he portion of the ~oction 
ref~ng to the trustees~ in offico la explicit in lte 
moaning end d1~ect1ons to the trustees . 

In g1v1nr notice for the election, ~ection 7288 , R. 
s . Mo . 1039 , provides as follow~ : 
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"The jur1r es of elec tion :mall .... ive 
public notice of tho time and ~lace of 
holdi ng eac!. clect:.on, by advcrti~c"'!lcnt 
publ ished in 00-c nc~apapsr published 
i n t heir to~ ~ or by bandbille put up 
i n nix public ,lac~e in such town , not 
le3n than ten nor ~ore than twenty days 
previous to t }"!e eloction ; 11 

The above sec tion shm1ld be follow~d in " iving 
notice for the el~ct:on. 

Now turnint to t 1e que~tion, "Is t h e old Board or 
Trustees privil P[ ed to act ln accorcance ~l th the dutie s of 
their office untll the ne ly el~cted office rs are qualified 
and sworn into off1ce? 11 

Snc tion 7214, R. s . l o . 1 93 ~ , pr ovidce ae fol l owe: 

" ~ro pl"rec.n Fhall be n trustee who Ehall 
not . ve n • ta:ned the a~e of twenty- one 
yoaro ; ~ho shall not ~e • male citl~en 
o"' the fni ted Statcq w'!o chall not be 
an inhabitant of tl e tm·.n a t the t1 · of 
his el8ctlon , &nd re t; l de t h erein for one 
w ole year next precedlnp, ; \vho shall not 
ben houAeholder tithin the 11nits of 
euch town; and every trustee ohall hol d 
hie office for tho term of one year , and 
until a successor lo elected and quali -
fied . " 

It will be noted that the a oove section clearl y pro
vides that a t r11 stee who has been duly cleete<l and l .. aa 
qualified shall hol d office for the terM of one year , ang 
until a successor~ elected~ g a1itieg . ~1er~fo re , the 
tr'.J.S teell t hat. are now holdln.r' over in office aho.ll perfon 
t'"o.ch and every duty un ti l a. new board of tr·H~tees are elected 
and qualified and succ wd t .em •. 

c v ... 101~ 

1 . It is the opinion or thie depnrto:nent t h .. t wh ere 
newly e l ected member~ of a board of truetees of a village 
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f ail and refuse to qualify , 1 t is inc..unbent upon t. he trust
ees of the ol d board t o call another elec tion , r ivlnc the 
n tice as is pr ovided in ~ection 72J:j , - • .... . •O · 1939 , for 
the purpose of electinr per~ons who will qualify and act 
a s trustees fo r t he ensui ng year . 

2 . It i s t he opinion of t h is depa r t .. :t ent that where 
persons are elected t o a board of trustees , but who r efuse 
and fal l to qualify, the me~bers of the old board of 
trustees shall continue t o perform each and every duty until 
a new board is dul y el ected a~d ~ ali f led . 

APPROV D: 

ROY McKITTRICK 
Attorney Goneral 

Re are c t fully subml t t ed, 

B. ~ICBA~Df CRLLC 
Assistant Attorney General 
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