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FILE . 
Hon. George Adams 
?rose cuti ng Attor ney 
Llcxico , J.lissouri 

Dear Sir: 

This is in repl y to your letter of r e cent da te 
whe .. ce in y ou request an opinion f r om t h ia department 
on th0 following 1u~ stlon : 

· "May I have your opinion as to 
whe t her or not a COIJU;lOn s chool dis 
t r i ct can be COl:lpolled to put in a 
part i tion fenso unde r the s tatu t e s 
re l ative to fences and e nclosurc c , " 

I 

The question wh ich you su omi t does not invol ve the 
question of the authority of a school district t o e r ect 
fences but it invo l ves the question of whetht.r or -:10t it is 
1uanda tory on a s chool distri ct to erec t division fonces . On 
t ho question of t he aut h ority of t ho dis trict to Cl'ect 
f ences , we arc enolosin& a c opy of an opinion to Honorabl e 
P . c. ~ .. aya , ::..ecretary of f..chool Board , Poplar ~luff , l"iasouri . 
This op ini on i s da ted ~arch 24 , 1936. Vlhile it i s not per
tinent to tho quo.tlon you have submit ted , we thoubht i t 
mi ~_.,.ht be of some value t o you in settl inLJ t l ... iS 1.1atter . 

On the question of whet!~r vr n ot i t is mandatory 
fort h e dist rlct to erec t and pay for a division fence di
vidinb the ... Jro,pertios o! the s chool distr i ct from othL.r owners, 
I find llhat section 14574 , R. s. Mo., 1939 , pert ainine to 
divi sion fences p r ovides as fo l l ows: 

" .. ~ .. e-'1c. vor L' # fence of any owner of 
r e al estate , now erected or c on structed , 
or \7h.ich shall herea.i't e r be erec ted or 
cons t r t,c t ed , t r.o same being a lawf u l 
fence, a ~ dofinod by sections 14569 and 14570 , 
serveti to enclose the l and of ano ther , 
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or which shall J econe a .;>art of 
the fence enc los ing the lands of 
another , on demand made by the per 
son ownin~ such fence , such othe r 
person shall pa y t he owner one - half 
t he value of so much t hereof as 
ssrves t o enclose his land , and 
u pon such pa~~ent shall O\nl an un
d ivided h alf of such fence . 

You will R.l so note t hat by sectio.1 14.57 5 t hat if the 
owner s fai l to a Qr ee on t he value of the fence, then 1 t is sub
mitted to a Board of Hevlewers . And bj section 14576 , it is 
provided t hat if t he ) erson charged with hi s part of tho value 
of the fence does not J?ay for same , t hat i t might be recovered 
before some j ustice of t he peace of competen t jurisdiction. 
If t he controversy is be tween individuals , then t~1ere is no 
question but that the foretoing provisi ons of t he statute a re 
appl icable . IIowever, a school distri ct is a subordinate agency , 
subdivision, or instrumental! ty of t he state , w· ... ich performs 
t he dutie s of t he s t ate i n t he conduct and maintenance of the 
public schools. State v s . rruittle 63 S . W. ( 2) 1. c . 102 . 
'fhat being t he case , th~ school distr ict ~s in a di f f erent clas s 
than that of a per son involved in a division fence line contr o
versy . 

He do not f ind wher·e such quest l on 11a s been before the 
courts of t h is State or any other utate . However, we think 
that the quost~on in which it was attempted to Lnpose a sewer 
tax agai nst a school d ist rict is analogous to the ques tion here . 
In the ca~e of Normandy Consoli~ated School Di strict of St . Louis 
County v . ~ .'ellston Sewer Distri ct of St . Louis County et al . 
77 S .r •. ( 2d) 477 , the Sewer district was attempting to collect 
f rom the sch ool district t he portion of the sewer t ax which the 
l ands of the s chool district were liabl e for . The sewer tax 
act unde r whl.ch the suit '1as orouuht prov i ded t hat a uniform 
to.x shoul d be l 6v ied "upon all the lands" within any sewer 
distri ct and t hat upon t he asse ssment of benefi ts a tax of a 
portion of such benefit s shou l d be levied 11on all l ot e , t r acts 
and parcels of lands , railroads and ot her propert y in the dis
t rict etc. " In that suit t ba defense ·wast hat a echool dis
trict being a public instrumental i t y oft he gover .roment wa s "lOt 
included 1'11 thin the a ct . At 1. c . 478 the court said: 

"Now it is accep ted doctrine t hat public 
school s con~tuto an arm of the state 
goverrunent and per form a .;>ubl ic or govern
mental function 1 fro:. which it necessaril y 
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fol lows ti.1...z.t t_e: .uc s tion of whet '-.er 
the ;ropcrt J vf CC~O.;l d!.tr:ctE is 
t o b c .1el d l io.l>l... to t~1e Llpoo.:.1,;1o,1 
of n t ux o.gainat i t iu to b~ dot e r 
.tined i _ tno 11 '1t of the:. rule s )Cr
tc..i. L • ._ to t l...c :m o j t; c "li t;f tu.JCe. t ton of 
;> ... ollc ,Jro;:-crtJ t-.h.r 11 ... . ·.:- ·· :: n 
Cit.;."lu casec . 

"But even ti. ... o-;.:~ '- t:.c lc...,iulo.t.:.ve bo<S.y 
,,..~.:...: V·.;.; ...nqt.o .. tiO:l.Eh.i )).v\;cr to reqail'O 
)t.lalc !"'r.; .. x.r t located .;.n c. oc~c~i t 
~l~tr.:.ct Lu .a :t~ J roportlonatc aharo 
O.l. t . .lC CO .Ot vf v .e ie!E;_-.it , yet the 
rule l.., that public ... Jr,;)orty , u...: c:1 
la 1r..clo usc of as a1 .LnLt;.:;rnl _Hlrt of 
~o ,(..Ml.lent i . 'Ln .... 0xcrclsc cf a. _overn
-~~e.1tal fU....1C-.iO.:l 1 lE nevc.rt!luless vO bo 
hol .... oxc!!lp t fr.J:m a.1y s ue· ,.Jecial asse~s
l.lcnt unless in t · c onac tr-e"'l t o: t:.':.o law 
td.E:; l:J.."> ... ~4crr • II<:.. a:.1i.l\ .. cL Q B. cleat' 
l cwlel4tl\b .i.1te~t t~ut ..,uch )t.~lic 
.Jru_::>el' t.,- s:..&J. ... u.: st.bjGct t ..... tr.c t..ssoca
n:e-:lt . l':.is ~..<..JCt.L·lnc tr&cc" it:: t::~eutry 
uuC~ v0 t~~ e.ncic .tt COli.. on- l m-; _:-r i:nclplc 
tu ..... t v_.e c ruwn w ~ _ot t.o be bound by .... r.., stat-.1t e 1 "the v.orus of' r.hich restrained 
or v.l ui 11 sr.1ed anJ of L:s ri ..... h t s or in-
tG.~o"'(; .. tis , u..lle ss t!G 1lb.D E)ecially .:Hlllled 
t ..... c. eL'l; a"lo. tht. tnevrJ of the _ .odorn
L.e<l l'E.~tate lont vf t .(.. .Jr i nci_ l c. i s 
the t to re. :t· ii•e .:.mblic f undfl to "...>£. ~aid 
out for t&Y.ea wo~le nec~saar:l; d lvort 
sucn 1\ .. .nci.f: fro 1 t'lt- t r ue publ ic u~e 
v. ich t.L.1ey arE:; o1..:1.c..r·v;ise de:.~l...; ... e..: to 
servo . And 0f couz>se , l f a c l bar ex
vrc.salon 01 lf~i~l~tivo i.1'LC t i~ to be 
l'CCluiro'-- a~ t bc ba.Lia .:'ot• t: c c.:-.Lforco
r.wnt of ~!.>ecl..J. tUA :..:llo ag~lnst ~ubllc 
pro~c.rty ~~r:ctly devoted to p~~lic uso , 
t~en l,Ore [:C._ ... cral 18..."1[,..10....,0 in £l statut e 
will .'lot suf'fice to Vitti l'alt such a s~w at: 
rucnt 1 and .~.;ubllc .l'O_>C.l't -1? . .' ~.11 not be lJ.e l d 
i ncl ude d vri t~.lln the scope of a.."l~ su.oh 
f:t a t u t c ~!le ss by express 6nac tzont or 
clear i mp l ication . " Ci t ing c a ses. 
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In that c~Le hl~ court held t hat t he school dis
trict was not included within the sewer tax act because 
tho l awmakers had not expressly i ncluded it . The impo
sition ot t he expenses of erectins a di vioion fence upon 
a s chool district would be shai lar to t he ioposition of 
the sever tax expense on a school district . Since t he cour t 
ln the Normandy Consolidated School District case above , 
hel d t hat since th e school distr ict is not expressly in
cluded in the sewer district act, t hat it is not liable for 
the tax; then by the same process of r easoning , s ince the 
school district is not expressly included in the statutes 
pertaining to dlvision fences cited above , we do ,1ot t~ ::.ink 
t hat a s chool dist rict could be cnart:;ed with t he ~osts or 
value of its one- half of any fence wnich may be erected be
tween its property and other property . 

CONCLUSIOU 

Frolll the f oregoinc,, it is t he opinion of t _dz de
partment t hat a comoon school district cannot be compelled 
to put in a partition fence nor can it be charged with one
half of t he val ue of t he r ence. 

APt'ROVLD: 

ROY McKI'.thl'RICK 
Attorney General 

Respectfully submitted 

'L'YRE W. BURTON 
fesistant Attorney General 


