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THE CIRCUIT COURT OF ST. LOUIS COUNTY 
TWENTY-FIRST JUDICIAL CIRCUIT OF MISSOURI 

THE STATE OF MISSOURI ex rel. 
ERIC S. SCHMITT, 

        Plaintiff, 

     v.  

SAM PAGE, et al. 

        Defendants. 

No. 21SL-CC03334 

STATE OF MISSOURI’S MOTION TO COMPEL DISCOVERY 

The State of Missouri moves to compel Defendants Page, Khan, and the Department 

of Public Health to answer interrogatories and produce documents as required under Rules 

56, 57, and 58.  Defendants’ non-serious responses show that they wish to delay discovery 

until after the October 18 trial date.  For example, Defendant Page claims that identifying 

who was involved in drafting the Mask Mandate is “overly broad, unduly burdensome, and 

not proportional to the needs of the case” and that the information is subject to “attorney-

client privilege and attorney work product doctrine.”  Ex. 1, at 106–07 (Resp. to Interrog. 

No. 12).  Defendant Khan and DPH also refuse to answer that question completely.  Ex. 1, 

at 140–41 (Supp. Resp. to Interrog. No. 12).  Defendants also claim that identifying “all 

medical or public health literature, guidance, reports, advice, scientific or statistical 

models, or estimates on which you have relied to issue the Mask Mandate[],”is “overly 

broad (‘all’), unduly burdensome, vague, ambiguous, and not proportional to the needs of 

the case.”  Ex. 1, at 127–29 (Supp. Resp. to Interrog. No. 1).  
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Defendants, however, have not even “conducted a search of electronically stored 

information” citing that they have not been given any “ESI protocols, search terms, or 

identified custodians.”  Ex. 1, at 116.  The absence of ESI protocols is not a proper ground 

to fail to produce documents.  Especially, where as here, Defendants have never asked the 

State for such information, even though the State has repeatedly invited counsel to reach 

out with any questions.  Defense counsel failed to raise this issue before discovery was 

overdue, at the meet and confer, or on any number of communications before sending their 

supplemental responses.  Indeed, Defendants take days to respond to emails and cannot 

confirm what they meant within a day.  As a result, their invitation to “further meet and 

confer” rings hollow.   

The Court should compel Defendants to comply with their discovery obligations.  

In response to the State’s interrogatories, Defendants Page has provided no responses that 

are signed and under oath.  Defendant Khan and DPH have failed to respond individually, 

and their answers show they have not fully answered. They make meritless claims of 

attorney-client privilege over communications with non-lawyers, refuse to answer 

Interrogatories completely if at all, and their one production of publicly available 

documents show that they are improperly withholding documents.  

Defendants have produced 108 files, all of which are publicly available, in response 

to the State’s Requests for Production.  These files contain no emails, policy statements, 

meeting agendas, drafts of any DPH document, communications between DPH and the St. 

Louis Pandemic Task Force, DPH reports on the pandemic, communications from the St. 

Louis County Council or their members, communications from business or healthcare 
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leaders on COVID-19 issues, documents from DHSS, communications from the CDC, or 

any number of obvious categories of documents that one would reasonably expect the 

individual defendants or DPH to have within their possession or control.  This does not 

comport with their claim that they “considered all available literature, guidance, reports, 

advice, models, and recommendations that Department of Public Health officials and 

employees could locate…,” Ex. 1, at 116–117 (Resp. to RFP No. 1), and  that “the volume 

of literature, guidance, reports, advice, models, and estimates considered since the COVID-

19 pandemic began is extraordinary and impossible to fully identify, recreate, and 

produce,” Ex. 1, at 123–24 (Resp. to Interrog. Nos. 16–19).  Defendants claim that there is 

“too much to produce” so they only produce documents already in the public domain.  And 

whether Defendants have produced at all is questionable because their production shows 

that several documents were “reverse-engineered” by a paralegal at Lewis Rice.  

But Defendants’ one quasi-substantive response to all the discovery shows that their 

objections lack merit.  Interrogatory No. 6 asks “to identify all Communications from April 

1, 2021, through July 28, 2021 with any non-party government entity, including any 

agency, subdivision, or official, relating to the COVID-19 identified Delta variant,” and 

despite Defendants’ claims that the information is irrelevant, they admit DPH considered 

all available information provided by the St. Louis Pandemic Task Force that included 

meetings with “officials from various units of local government.”  Ex. 1, at 113 (Supp. 

Resp. to Interrog. No. 1).  That response also states that “[o]ver a dozen Department of 

Public Health employees . . . participated in the decision-making process that ultimately 

resulted in the” Mask Mandate.  Id.  But Defendants identify three people in total who 
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helped draft the Mask Mandate.  These few examples demonstrate that Defendants’ 

objections are baseless and merely seek to delay.   

The State served discovery on August 11, August 20, and August 30.  Defendants 

responded with objections on September 10 and September 17.  Counsel for both parties 

met and conferred on September 20 and agreed that Defendants would either stand on their 

objections or provide supplemental responses by close of business on September 22.  On 

September 23, Defendants Khan and DPH supplemented their discovery responses and 

produced 108 files, the remaining defendants stand on their initial responses.  Defendants 

have further decided to stand on their objections to the Second and Third sets of discovery. 

Even regarding the limited production, Defendants’ counsel has continued to delay in 

responding to follow-up requests.  The motion to compel is necessary to move this case 

along to trial on October 18. 

ARGUMENT 

“The general rule of discovery is that parties may obtain information regarding any 

matter relevant to the subject matter involved in the pending action so long as the matter is 

not privileged.”  State ex rel. Wright v. Campbell, 938 S.W.2d 640, 643 (Mo. Ct. App. 

1997); Mo. Rule Civ. Proc. 56.01(b)(1).  “The purposes of discovery are to eliminate 

concealment and surprise, to aid the litigants in determining the facts prior to trial, and to 

provide the litigants with access to proper information with which to develop their 

respective contentions and to present their respective sides of the issues framed by the 

pleadings.”  State ex rel. Anheuser v. Nolan, 692 S.W.2d 325, 328 (Mo. Ct. App. 1985) 

(citations omitted).  Missouri courts construe Rule 56.01 broadly so as to permit “liberal 
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discovery” on any matter that bears on, or that reasonably could lead to other matters that 

could bear on, any issue that is or may be in the case. State ex rel. State v. Riley, 992 S.W.2d 

195, 197 (Mo. banc 1999) (per curiam); State ex rel. Kawasaki Motors Corp., U.S.A. v. 

Ryan, 777 S.W.2d 247, 251 (Mo. Ct. App. 1989).   

I. Rule 56.01 supports broad discovery of relevant matters in this case. 

Rule 56.01 makes clear that discoverable evidence is a low standard: “Parties may 

obtain discovery regarding any matter, not privileged, that is relevant to the subject matter 

involved in the pending action, whether it relates to the claim or defense of the party 

seeking discovery or to the claim or defense of any other party, including the existence, 

description, nature, custody, condition and location of any books, documents, or other 

tangible things and the identity and location of persons having knowledge of any 

discoverable matter.”  The proportionality concerns include “the importance of the issues 

at stake in the action, the amount in controversy, the parties’ relative access to relevant 

information, the parties’ resources, the importance of the discovery in resolving the issues, 

and whether the burden or expenses of the proposed discovery outweighs its likely benefit.”   

The State is entitled to all information that is “relevant or reasonably likely to lead 

to the discovery of admissible evidence.”  State ex rel. Classic III Inc. v. Ely, 954 S.W.2d 

650, 657 (Mo. Ct. App. 1997); see State ex rel. Mississippi Lime Co. v. Missouri Air 

Conservation Comm’n, 159 S.W.3d 376, 385 (Mo. Ct. App. 2004).  “[A] trial court has no 

discretion to deny discovery of matters [that] are relevant to [a] lawsuit and are reasonably 

calculated to lead to the discovery of admissible evidence when the matters are neither 
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work product nor privileged.” Cox v. Kansas City Chiefs Football Club, Inc., 473 S.W.3d 

107, 114 (Mo. banc 2015).  “Evidence is logically relevant if it tends to make the existence 

of a material fact more or less probable.”  State v. Wood, 580 S.W.3d 566, 574–75 (Mo. 

banc 2019).   

Here, as noted below, all the discovery requests are relevant to the First Amended 

Petition and issues that Defendants have so far placed into controversy.  The Court has 

already agreed that the case raises important questions, and the First Amended Petition 

shows that the constitutional rights of St. Louis County residents to be free from arbitrary 

decisions is vitally important.  Both parties to the proceedings have sufficient resources to 

conduct discovery, as confirmed by Defendants’ private counsel.  Defendants are the only 

parties with access to relevant information that they relied on or considered in issuing the 

Mask Mandate and other COVID Orders.  Despite the State’s instructions to note “the 

approximate number of documents to be produced, the approximate number of person-

hours to be incurred in the identification, and the estimated cost of responding to the 

request” that Defendants deem burdensome, Defendants have not complied.  Indeed, the 

State invited Defendants to reach out with questions about discovery in every service email.  

Exs. 1–3, at 1.  Instead, Defendants filed frivolous motion to stay discovery that the Court 

properly denied.  Defendants must comply with their obligations in good faith.  

II. Defendants’ claims of privilege are meritless and waived. 

The State addresses these privilege claims in more detail below, but as a general 

matter Defendants have failed to properly assert privilege.  They have produced no 
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privilege logs or other evidence that allows the State or the Court to assess their claims.  

Instead, they claim that “the overbroad, vague, and burdensome nature of these 

Interrogatories,” prevents  Defendants from “adequately identify[ing] documents and 

communications that must be protected from disclosure by the attorney-client privilege and 

attorney work product doctrine.”  Ex. 1, at 152–53 (Supp. Resp. to RFPs, Preliminary 

Statement).  The wording of requests has nothing to do with the privileged nature of any 

communication or work product.  The intent of the communication and who prepared the 

document in anticipation of litigation are all that are necessary to determine privilege.  

When a party asserts privilege, it must “state information that will permit others to 

assess the applicability of the privilege or work product doctrine.” Rule 58.01(c)(3).  

“Blanket assertions of work product are insufficient to invoke protection.” State ex rel. 

Ford Motor Co. v. Westbrooke, 151 S.W.3d 364, 367 (Mo. banc 2004).  “Bare assertions 

by counsel do not prove themselves and are not evidence of the facts presented.” Andersen 

v. Osmon, 217 S.W.3d 375, 381 (Mo. App. W.D. 2007). 

Despite the State’s requests, Defendants have failed to produce a privilege log and 

refuse to do so.  A “party’s delay or outright failure to provide a privilege log can waive 

the privilege . . . .”  RightCHOICE Managed Care, Inc. v. Hosp. Partners, Inc., 489 F. 

Supp. 3d 907, 914 (W.D. Mo. 2020).  And the failure to timely produce a privilege log 

waives the claim. See Universal City Dev. Partners, Ltd. v. Ride & Show Eng. Inc., 230 

F.R.D. 688, 696 (M.D. Fla. 2005); Burlington N. & Santa Fe Ry. Co. v. U.S. Dist. Ct. for 

Dist. of Mont., 408 F.3d 1142, 1149 (9th Cir. 2005)(Five month delay in producing 

privilege log results in waiver).  The Court set the trial for October 18—no party has 
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months to delay.  Yet, Defendants seek to delay and have completely refused to produce a 

log on meritless grounds.  This rises to the level of unjustified delay and inexcusable 

conduct in the circumstances of this case.  RightCHOICE, 489 F. Supp. 3d at 914.  

III. The Court should compel discovery on the first set of discovery. 

The Court should compel discovery because the documents and communications at 

issue are relevant, Defendants improperly assert attorney-client and attorney-work product 

privileges, and their boilerplate objections are baseless. 

The first set of discovery, served on August 11, consists of 22 Interrogatories and 

21 RFPs to Defendants Page, Khan, and DPH and 21 RFPs to Defendant Orwick. Ex. 1.  

The Interrogatories largely ask Defendants to identify what information they relied on to 

issue COVID Orders, communications about the Delta variant, communications about 

COVID Orders, who drafted or provided information for the Mask Mandate, and particular 

considerations that the State has alleged that Defendants did not consider when issuing, 

modifying, or rescinding COVID Orders that Defendants have overlooked.  The RFPs 

similarly ask for all Documents and Communications “considered by Defendants in issuing 

the Mask Mandate” and, for completeness, the COVID Orders related to particular topics.  

E.g., Ex. 1, at 58.  These are all highly relevant to the case that asks “what did Defendants 

consider or fail to consider” when issuing the Mask Mandate.     

Defendants have failed their most basic discovery obligations and object to these 

requests for being “overly broad (“all”), unduly burdensome, vague, ambiguous, and not 

proportional to the needs of the case considering the totality of the circumstances.”  Ex. 1, 
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at 115–16 (Supp. Resp. to Interrog. No. 1); id. at 152–64 (Supp. Resp. to RFP Nos. 1–23).  

Instead of providing “all” studies and information that they considered or relied on to issue 

the Mask Mandate, they claim that “[r]ecreating the entire body of work … that were 

provided to or reviewed by the various Department of Public Health employees (or the St. 

Louis County Council) in connection with the issuance or extension of the July 26, 2021 

Face Covering Order is not reasonably possible, given the volume of work … and the 

lengthy duration in which the foregoing were considered.”  Ex. 1, at 115–16 (Supp. Resp. 

to Interrog No. 1).  Instead, they believe it is sufficient to provide “a sampling of what was 

considered by the Department of Public Health.”  Id.  They also object to providing 

discovery “for the reasons set forth in Defendant’s Motion to Dismiss and Motion to Stay 

Discovery,” three days after this Court properly denied those motions.  Id.  

“The purposes of discovery are to eliminate concealment and surprise, to aid the 

litigants in determining the facts prior to trial, and to provide the litigants with access to 

proper information with which to develop their respective contentions and to present their 

respective sides of the issues,” which cannot be done if Defendants withhold relevant 

information.  State ex rel. Anheuser, 692 S.W.2d at 328.  The Court should compel 

complete responses. 

A.  Interrogatories 

Interrogatory No. 1.  The first Interrogatory asks Defendants “identify all medical 

or public health literature, guidance, reports, advice, scientific or statistical models, or 

estimates on which you have relied to issue the Mask Mandates,” to specifically include 

those items “not cited in the Mask Mandate.”  “Identify” requires Defendants to state each 
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document’s “date, its author(s) and addressees(s), and its nature and substance with 

sufficient particularity to enable it to be identified.”  Ex. 1, at 5.  The text of the 

Interrogatory clearly asks for information that Defendants relied on but did not publicly 

disclose.  There is no way for the State to get this information without an answer.  

Defendants’ objection that this Interrogatory calls for information relating to any 

other public health order other than the July 26, Face Covering Order is meritless.  

Defendants have failed to read the Definitions, which define the Mask Mandate as that 

order and directed them to the filed exhibit, and “you” as the person required to respond to 

discovery.  When discovery was served, both St. Louis County and St. Louis City were 

parties, and they jointly implemented and announced their Mask Mandates.  As the City 

has been severed and transferred, Interrogatory No. 1 asks each individual Defendant what 

they relied on to issue the Mask Mandate.   

Defendants’ responses are deficient because they admit they have not fully 

answered the Interrogatory, provide unresponsive information, and essentially claim that 

they considered everything all the time and therefore cannot answer the question.  

Defendants provide a number of propositions they considered, for example “wearing a face 

covering substantially reduces transmission of COVID-19.”  But the Interrogatory requests 

Defendants to identify the sources for such propositions, which is also why the response is 

unresponsive.  Additionally, Defendants’ claim that they cannot “recreate” what they relied 

on because it is too voluminous is bogus—they identified the propositions that they 

considered, they just need to answer what sources they relied on.    
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Interrogatory Nos. 2 & 3.  Interrogatories 2 and 3 ask Defendants to “identify all 

medical or public health literature, guidance, reports, advice, scientific or statistical 

models, or estimates on which you have relied to issue,” rescind, or amend the COVID 

Orders.  Defendants’ raise the same boilerplate objections as in their response to 

Interrogatory No. 1 and should be rejected for many of the same reasons. 

These Interrogatories do ask Defendants to identify sources they relied on for 

COVID Orders, which include but are not limited to the Mask Mandate.  Defendants claim 

that this is overbroad because it asks for public health orders other than the Mask Mandate.  

It is not.  The First Amended Petition states that the Mask Mandate is a “continuation of a 

series of arbitrary, capricious, unlawful, and unconstitutional COVID-19 related 

restrictions.”  ¶ 58.  Indeed the First Amended Petition has an entire section devoted to the 

“History of Unconstitutional Restrictions in St. Louis County and St. Louis City” 

referencing the November 2020 Safer At Home Order, and the Fifth Amended Safer at 

Home Order that was the subject of the April correspondence with Defendant Khan and 

Defendant Orwick.  ¶¶ 10–17.  The First Amended Petition also notes that the Mask 

Mandates “are arbitrary and capricious because they fail to account for over a year of data 

that showed the previous St. Louis County and St. Louis City restrictions were less 

effective than counties that had no restrictions.”  ¶ 142.  As a result, Defendants’ past 

conduct issuing, modifying, and rescinding other COVID Orders, especially the Fifth Safer 

at Home Order and its rescindment, are relevant to the Mask Mandate.   

Defendants acknowledge that past COVID Orders, and the basis for those orders, 

are relevant.  Defendants specifically cite Defendant Orwick’s correspondence on April 



12 

27, and the Attorney General’s April 20 letter as containing literature and materials relevant 

to the Mask Mandate.  Ex. 1, at 129–31 (Supp. Resp. to Interrog. Nos. 2 & 3).  Defendants 

also claim that the COVID literature it too voluminous to identify due to “the lengthy 

duration in which the foregoing [work, sources, data, information, studies, and 

recommendations] were considered.”  Defendants do not get to claim that their 

considerations were so voluminous and lengthy for the Mask Mandate and simultaneously 

claim that the studies they used to support their previous COVID Orders are irrelevant, 

overbroad, or not proportional to the needs of this case.  

Interrogatory Nos. 4, 5, & 6.  Interrogatories 4, 5, and 6 ask Defendants to “identify 

all Communications from April 1, 2021, through July 28, 2021” relating to the COVID-19 

identified Delta variant” with other Defendants, the federal government, and non-party 

governmental entities.  Identify means to “state the mode of communication, (e.g., face-to-

face, telephonic, email), the date and place thereof, to identify the person(s) who were 

present at or participated in, or who have knowledge or information relating to each event 

or occurrence, and to state the general subject matter thereof.” Ex. 1, at 5.   

Communications related to the Delta variant are highly relevant to the issuance of 

the Mask Mandate, as one section of that order is titled “The Spread of COVID-19 and the 

Delta Variant in St. Louis County.”  Ex. C, First Am. Pet.  The Mask Mandate cites 

information from the Missouri Department of Health and Senior Services, a weekly report 

from the CDC (an agency of the federal government), the U.S. Surgeon General, the St. 

Louis Metropolitan Pandemic Task Force, and other groups.  Id.  The Mask Mandate also 

states that “[t]he intent of this Order is to reduce the transmission of CO VID-19, including 
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variants thereof … .”  Id. (emphasis added).  Defendant Khan told the St. Louis County 

Council on August 27 that “community transmission of COVID-19 attributable to the Delta 

variant is now at an all-time high across the St. Louis region,” Tr. 16:12–16, and explained 

that the Delta variant was the reason for the new mandate, Tr. 37:24–38:03.  DPH issued a 

Public Health Advisory on “Emergence of Delta Variant” on July 1, 2011.  Ex. 7, at 1. 

The First Amended Petition notes that the Mask Mandate identified the Delta variant 

as a particular threat.  ¶ 93.  The petition also focuses on the effects of the Mask Mandates 

on schools and schoolchildren, ¶¶ 84–86, 104, 124–136.  The First Amended Petition also 

claims that the County and the City “have moved in lock-step.”  ¶ 81. 

Defendants’ response to these Interrogatories are contradictory.  They claim that 

“volume of such ‘Communications’ is impossible to define,” for communications between 

Defendants related to the Delta variant but they refuse to identify any communications.  

Resp. to Interrog. No. 4.  Notably, the Interrogatory only asks communications in the four 

months before the Mask Mandate.  As to the federal government, Defendants claim that 

there are no communications, Ex. 1, at 157 (Supp. Resp. to Interrog. No. 5), despite citing 

weekly reports from the CDC.  And Defendants identify the existence of communications 

with other units of local government without identifying them, Ex. 1, at 102–03 (Resp. to 

Interrog. No. 6).  Moreover, it is inconceivable that there are no communications between 

St. Louis County and St. Louis City when they announced and implemented their Mask 

Mandates for the same reasons at the same time.  
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Interrogatory No. 7.  Interrogatory 7 asks Defendants “to identify all 

Communications from January 1, 2020 through July 28, 2021 with any person relating to 

COVID-19.”   

Defendants claim that “Communications from 2020,” are not relevant to the State’s 

allegations.  But Defendants have conceded that previous communications from the Safer 

at Home Orders are relevant.  See Ex. 1, at 100–01 (Supp. Resp. to Interrog. 2 & 3).  

Defendants have further identified that they have had communications with the St. Louis 

Pandemic Task Force and “various entities,” Supp. Resp. to Interrog. 6, and that DPH 

“considered all available literature, guidance, reports, advice, models, and 

recommendations that Department of Public Health officials and employees could locate 

and/or that were provided to” them, Ex. 1, at 99–101 (Resp. to Interrog. 1).  The Mask 

Mandate also finds the issuance of previous orders and rules and the first instance of 

COVID-19 in St. Louis County on March 7, 2020, as relevant information.  Ex. C, First 

Am. Pet.  Moreover, Defendants have provided discovery that reaches back to the very 

beginning of the pandemic.  Ex. 14, at 4 (STLC 1975 showing data from March 3, 2020).   

Defendants’ objection to Interrogatory No. 7 that the State seeks communications 

with any person means attorney-client privileged communications is unwarranted.  

Instruction R clearly tells Defendants what is required when asserting privilege for a 

communication, and they failed to comply.  Failure to do so waives such privilege. 

Interrogatory No. 8.  This Interrogatory asks Defendants to “identify all 

Communications from January 1, 2020, through July 28, 2021 by You that any other 

Defendant received relating to issuing, amending, or rescinding any COVID-19 Order.”   
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As explained in sections for Interrogatories 2–7, the First Amended Petition, 

Defendants’ Mask Mandate, and Defendants’ response to these Interrogatories show that 

previous COVID Orders, and communications about those orders, are relevant.  Moreover, 

the Interrogatory asks for communications that one or more Defendants received.  

Although Defendant Page objects that the ““volume of such ‘Communications’ is 

impossible to define,” Ex. 1, at 104 (Resp. to Interrog. 8), Defendants have refused to 

identify any communications.   

Defendants’ objection to Interrogatory No. 8 that the State seeks communications 

with any person means attorney-client privileged communications is unwarranted.  

Instruction R clearly tells Defendants what is required when asserting privilege for a 

communication, and they failed to comply.  Failure to do so waives such privilege. 

Interrogatory Nos. 9 & 10.  These Interrogatories ask Defendants to “identify all 

Communications from April 1, 2021 through July 28, 2021 with any non-party 

governmental entity” and the federal government “relating to the Mask Mandate.”   

Communications relating to the Mask Mandate are highly relevant.  Defendants 

admit that other units of local government communicated with them, but they have failed 

to identify those communications.  Ex. 1, at 138–39 (Supp. Resp. to Interrogatory No. 9).  

And the First Amended Petition alleges that the Mask Mandate will affect other units of 

local government and that the County has moved in lock step with the City. ¶¶ 81, 84–86, 

91, 104, 124–136.   

Defendants’ objections that it includes Communications about other public health 

orders are contrary to the plain text of these requests and should be rejected.  
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Interrogatory No. 11.  This Interrogatory asks Defendants “to identify all 

Communications from January 1, 2020, through July 28, 2021, by You that any other 

Defendant received relating to public health measures to mitigate COVID-19 infections,” 

and provides specific examples, including “wearing masks.”  As explained in previous 

Interrogatory sections, the First Amended Petition alleges that the Mask Mandate is the last 

in a series of unconstitutional and arbitrary orders, and Defendants have conceded that 

previous Safer at Home Orders and studies cited in them are relevant here.  Again, 

Defendants have conceded that the beginning of the pandemic is relevant to the Mask 

Mandate because they have produced documents with information stretching back to that 

time.  

Defendants’ objection to Interrogatory No. 11 that the State seeks communications 

with any person means attorney-client privileged communications is unwarranted.  

Instruction R clearly tells Defendants what is required when asserting privilege for a 

communication, and they failed to comply.  Failure to do so waives such privilege. 

Interrogatory Nos. 12 & 13.  These Interrogatories ask Defendants to “identify all 

persons involved in drafting any COVID Order” and “all persons that provided information 

considered in drafting any COVID Order.”  Incredibly, Defendants’ first response, and 

Defendant Page’s response, fails to identify Defendant Khan as a person involved in 

drafting the order he signed.  Ex. 1, at 106–07 (Resp. to Interrog. No. 12).   

Defendants Khan and DPH now identify Khan, Spring Schmidt, and Dr. Emily 

Doucette.  Supp. Resp. to Interrog. 12.  But this is incomplete from the face of their 

responses.  Defendants concede that “[o]ver a dozen Department of Public Health 
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employees … participated in the decision-making process that ultimately resulted in the 

issuance of the July 26, 2021 Face Covering Order.”  Ex. 1, at 117–19 (Supp. Resp. to 

Interrog. No. 1).  Three is not a dozen.  In a memo to Chairwoman Rita Days, Defendant 

Khan notes that “DPH professionals who work to develop consensus policy 

recommendations include, but are not limited to: licensed physicians with primary care, 

public health, and subspeciality (e.g., infectious disease or occupational health) expertise; 

public health PhD and master’s level epidemiologists; infectious disease nurses; master’s 

level biostatisticians and data scientists; behavioral health scientists; master's level public 

health policy and law experts; master’s level healthcare administrators; health promotion 

and education specialists; emergency preparedness professionals; and others.”  Ex. 15, at 

49.  Defendants also claim “countless persons provided information that was considered 

with respect to” the Mask Mandate.  Supp. Resp. to Interrog. No. 13.  According to their 

own responses that should include DPH employees, the St. Louis Pandemic Task Force, 

and others.  Yet, like in other responses, they fail to try to answer the Interrogatory. 

Defendants’ objection to Interrogatory Nos. 12 & 13 that the State seeks 

communications with any person means attorney-client privileged communications is 

unwarranted.  Instruction R clearly tells Defendants what is required when asserting 

privilege for a communication, and they failed to comply.  Failure to do so waives such 

privilege. 

Interrogatory 14.  This Interrogatory asks Defendants to “identify all 

Communications from April 1, 2021, and July 28, 2021 relating to the utilization of health 

resources in St. Louis City and County to respond to COVID-19 infections,” and provides 
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specific examples.  This Interrogatory seeks health care information in the months leading 

up to the Mask Mandate that is highly relevant.   

Defendant Khan told the St. Louis County Council on August 27 that “from 

consultations with pandemic task force which is composed of chief medical officers from 

the St. Louis area hospital systems, they are extremely worried about being overtaken once 

again by the burden of this disease.”  Tr. 14–21.  The First Amended Petition notes that the 

Mask Mandate “does not discuss hospitalizations or death rates.” ¶ 93.  Defendants have 

stated that DPH has “communicated with various entities regarding mitigation measures 

and other appropriate public health policies” including “heads of local health care 

systems.”  Ex. 1, 99–100 (Resp. to Interrog. No. 1).   

Again, Defendants claim that “the volume of such ‘Communications’ is impossible 

to define,” without identifying a single communication.  Their claim that “information 

responsive to this Interrogatory can be ascertained by Plaintiff by reviewing the documents 

produced herewith” is also incorrect because not a single email, interoffice communication, 

internal report, or any other communication is included in the 108 files.  At best, 

Defendants had a paralegal at Lewis Rice download portions of the public COVID-19 

dashboard on September 10.  That is unresponsive to Defendants identifying 

communications about health care resources they had in the time immediately preceding 

the Mask Mandate. 

Interrogatory 15.  This Interrogatory asks Defendants to “identify the criteria (or 

thresholds) considered when imposing, rescinding, or amending new public health 

measures in response to COVID-19.”  In other words, what scientific values merit new and 
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increased public health interventions?  Defendants’ failure to answer this Interrogatory 

shows that their decisionmaking is arbitrary and standardless.  Defendants object to the 

“Interrogatory as overly broad, unduly burdensome, vague, ambiguous, and not 

proportional to the needs of the case considering the totality of the circumstances.”  Ex. 1, 

at 111 (Resp. to Interrog. No. 15); id. at 143 (Supp. Resp. to Interrog. No. 15).   

The First Amended Petition alleges several issues that the Defendants failed to 

consider and that the Mask Mandate is not an “adequate” or “appropriate” disease control 

measure.  ¶¶ 128–130, 134–136, 141–150.  Central to whether masking interventions are 

“adequate” or “appropriate” is what criteria or thresholds Defendants considered.  There is 

nothing overly broad or burdensome about the request because presumably the standard 

for imposing a new intervention depends on the severity of the public health issue.   

Defendants Khan and DPH further say that the criteria or thresholds that they used 

can be determined from the documents they produced.  Again, none of these documents 

addresses what criteria or thresholds these Defendants considered, in part because the 

documents are not authored by these Defendants and there are no memos, internal guidance 

documents, or emails explaining what would trigger public health measures.  The one 

document that discusses thresholds or criteria for St. Louis County does not answer this 

question, because it merely defines the indicator thresholds for the trends report, not what 

thresholds trigger interventions.  Ex. 15, at 23.  In a post-Mask Mandate memo to 

Chairwoman Days, Defendant Khan again fails to note what criteria or standard he uses in 

Policy Making.  Id. at 49.  Finally, documents “reverse-engineered” by a Lewis Rice 

paralegal are unresponsive.    
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Interrogatory Nos. 16–19.  These Interrogatories ask Defendants to identify “all 

academic literature, guidance, reports, advice, scientific or statistical models, or estimates 

on which you have relied” relating to economic effects, health effects on the general public, 

health effects on children, and educational effects of each COVID Order, including the 

Mask Mandate.  

Defendants repeat their boilerplate objections that any COVID Order aside from the 

Mask Mandate is irrelevant, overly broad and unduly burdensome.  As explained in 

previous Interrogatory sections, the First Amended Petition alleges that the Mask Mandate 

is the last in a series of unconstitutional and arbitrary orders, and Defendants have conceded 

that previous Safer at Home Orders and studies cited in them are relevant here.  Again, 

Defendants have conceded that the beginning of the pandemic is relevant to the Mask 

Mandate because they have produced documents with information stretching back to that 

time.  The First Amended Petition specifically alleges harms to the economy and general 

health, ¶¶ 63 & 108, and harmful health and educational effects as it pertains to children 

¶¶ 124–136.  

Defendants claim that the documents they produced answer this question.  The State 

moves the Court to compel Defendants to state that all such studies have been provided or 

to supplement their production.  

Interrogatory 20.  This Interrogatory asks Defendants “all Communications from 

January 1, 2020, to the present related to enforcing any COVID-19 Order.”  The Court has 

already recognized that Defendants have often represented to the Court that they will not 
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enforce the Mask Mandate and questions about what enforcement would like have plagued 

the Mask Mandate since it issued.  See First Am. Pet. ¶¶ 100–103.  

Defendants repeat their boilerplate objections that any COVID Order aside from the 

Mask Mandate is irrelevant, overly broad and unduly burdensome.  As explained in 

previous Interrogatory sections, the First Amended Petition alleges that the Mask Mandate 

is the latest in a series of unconstitutional and arbitrary orders, and Defendants have 

conceded that previous Safer at Home Orders and studies cited in them are relevant here.  

Again, Defendants have conceded that the beginning of the pandemic is relevant to the 

Mask Mandate because they have produced documents with information stretching back 

to that time. 

Defendants’ objection to Interrogatory No. 20 that the State seeks communications 

with any person means attorney-client privileged communications is unwarranted.  

Instruction R clearly tells Defendants what is required when asserting privilege for a 

communication, and they failed to comply.  Failure to do so waives such privilege. 

Interrogatory 21.  This Interrogatory asks Defendants to “identify all 

Communications from July 19, 2021 through the present with any person relating to actions 

by the St. Louis County Council relating to the Mask Mandate.”   

Counts I, II, and IX of the First Amended Petition allege violations of Missouri 

statute by Defendants failing to provide a report before issuing the Mask Mandate, 

continuing to allege that the Mask Mandate was in effect after the St. Louis County Council 

terminated it, and that the Mask Mandate expires without an approving vote by the St. 

Louis County Council within 30 days.  Additionally, subsequent acts by the St. Louis 
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County Council have been the subject of motions in this Court.  Defendants’ reactions to 

the St. Louis County Council are highly relevant and decisions to keep pushing the invalid 

Mask Mandate are highly relevant.  

Defendants’ boilerplate objections to the Interrogatory are contradictory, in that it 

claims that the St. Louis County Council’s August 27 Resolution is relevant, but 

communications that Defendants have provided to the County Council are not.  The 

Interrogatory only asks about the Mask Mandate and reflects a time period when the St. 

Louis County Council should have received a report and terminated the Mask Mandate.  

These are all relevant.  

Defendants’ objection to Interrogatory No. 21 that the State seeks communications 

with any person means attorney-client privileged communications is unwarranted.  

Instruction R clearly tells Defendants what is required when asserting privilege for a 

communication, and they failed to comply.  Failure to do so waives such privilege. 

B. Requests for Production 

Defendants have not attempted to comply with their discovery obligations to 

produce documents.  Instead they have offered a “sampling” or what they claim are 

documents that can be “reasonably identified.”  Ex. 1, at 99–100 (Resp. to RFP No. 1), id. 

at 127–29 (Supp. Resp. to RFP No. 1).  It is manifestly improper for Defendants to provide 

only handpicked documents in a case where the State has alleged they failed to consider 

important aspects and studies concerning masking.  Without a complete production of what 

was considered, Defendants will ambush the State with their post-hoc rationales and foggy 

memories of what they considered.  This is contrary to the purposes of discovery “to 
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eliminate concealment and surprise” and “to aid the litigants in determining the facts prior 

to trial.”  State ex rel. Anheuser, 692 S.W.2d at 328.  Defendants’ sampling proves the 

point.  They conveniently claim they considered everything, including studies cited in the 

petitions—both filed after the Mask Mandate issued.  They also turned over documents 

that were updated September 7 and 8, 2021—more than a month after the Mask Mandate 

issued.  Exs. 16 & 17.  

As a preliminary issue, there is good evidence that many of these documents did not 

originate with Defendants and that Lewis Rice “reverse engineered” the documents.  On 

the meet and confer call on September 27, 2021, counsel for the State explicitly rejected 

that the idea that attorneys for Defendants should be “reverse-engineering” or recreating, 

as the Responses state, documents.  Instead, the discovery requests require Defendants to 

produce non-privileged documents within their custody or control.  Instruction 1 states that 

if “the document is not in your possession, custody, or control, describe the efforts you 

have made to locate the document and identify who has control of the document and its 

location.”  Ex 1, at 42.   

The production includes several documents that were created by Lewis Rice instead 

of turned over by Defendants.  First, several documents are web page captures using a tool 

called “PageVault.”  The first sheet of those documents note that they were captured in or 

around September 10, 2021, by a user “lr-jmoentmann.”  That stands for Lewis Rice, “lr,” 

and Jeannine Moentmann, a paralegal at Lewis Rice.  Ex. 13.  Second, other documents in 

the production were updated or created in or around September 10.  Exs. 16 & 17..  

Metadata confirms that several documents were created on September 9.  E.g., Ex. 14 ( 
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showing STLC 83 last updated August 2, 2021 and created on September 9).  Third, other 

documents include data from September 9, 2021 that appear to be a download of data from 

one of the COVID-19 dashboards.  Ex. 14, at 4.  With the admission that Defendants have 

not conducted any ESI searches, Ex. 1, at 126 (Defs. Supp. Resp. Preliminary Statement), 

the production largely supports that they have not even collected the necessary documents.  

Instead, their attorneys tasked a paralegal to download publicly available documents and 

turned those over.  This is entirely improper and unhelpful to the case.  No Defendant has 

personal knowledge of those documents and therefore they could not “rely” or consider 

them.  The Court should prevent any of these “litigation created” documents from being 

admitted.  

RFP No. 1.  This request asks for “all Documents and Communications identified 

by you in your responses to Plaintiff’s First Set of Interrogatories Directed to Defendants.”   

Defendants’ objections restate their objections to the Interrogatories, and the State 

reasserts the reasons the Court should compel Defendants to identify documents and 

communications and then produce them.   

Defendants claim that they are producing documents responsive to this request, but 

their production shows that they are withholding documents.  Included in their production 

is a DPH ‘Brief on COVID-19 Surge,” authored by Dr. Emily Doucette.  Ex. 18.  It presents 

testing data as of August 3, 2021, cites new CDC guidance about virus transmissibility, 

vaccination data as of July 29, 2021, and examples from case interviews and outbreak 

investigations.  The document does not cite any sources for its data.  Defendants did not 

produce a draft report, any email or communication about the report, the new CDC 
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guidance on transmissibility, and none of the referenced case interviews and outbreak 

investigations.  The document notes relies on “[o]ur data suggests that most of these 

[infections in children] are from prolonged exposure to an unvaccinated person with 

COVID-19.”  Id.  Defendants did not produce those data sets, as all COVID data produced 

originated from Lewis Rice.   

Defendants also “produced” an exhibit that they filed with the Court on August 31, 

2021.  Ex. 15.  Those documents include the July 22 “COVID-19 Trends in St. Louis 

County.”  Defendants produced no drafts of the report, no emails communicating the 

report, or commentary or analysis of the studies and data cited by the report.  The document 

states “DPH completed case interviews on 39.1% of eligible cases of all ages and 42.3% 

of eligible cases aged 5 to 18 years,” but Defendants failed to produce any.  The document 

cites many different data sets, but Defendants do not produce the data, internal discussions 

on the data, or any communications about the Bi-Weekly Report.  The document contains 

“excerpted” studies on masking with summaries, but Defendants only produced two of 

those studies, and no analysis or communications on the studies themselves.  

Defendants’ produced a “Brief on COVID-19 in Schools,” dated September 8, 2021, 

also authored by Dr. Doucette.  Ex. 19.  It notes that “DPH collects self-reported data from 

all County districts and schools and combines that information with youth case and testing 

data, as well as information learned from case investigation and contact tracing to represent 

to the public the trends we are seeing in St. Louis County schools.”  But none of that data 

was produced.  The document notes that DPH has a “Bi-Weekly COVID-19 Trends 

Report,” but only one of those reports (noted above) was produced, and none of the data, 
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emails, communications, and other responsive documents from the relevant time frame 

were produced.  Additionally, the document has a “Stories from the Field” section, but 

Defendants did not produce or identify any conversations they had with school nurses or 

administrators, or any “In-School Transmission Report.”   

Defendants produced a document entitled “COVID-19 in Long-Term Care 

Facilities, Saint Louis County,” dated July 2021.  The document describes “data reported 

to DPH as of Monday, August 2nd, 2021,” but Defendants have failed to provide those 

data sets, emails and communications about that data or the report.  

These examples show that Defendants have withheld responsive documents, and 

they should be ordered to produce documents responsive to the requests.  

All other RFPs.  Defendants have merely restated and incorporated their response 

to RFP No. 1 for every other request.  Stating in some places that they have produced 

documents responsive to the request.  The State will note as a general matter that the 

relevance of all these requests is established by the First Amended Petition, documents 

produced by Defendants, statements by Defendant Khan, and reasons supporting the 

related Interrogatories.  Documents produced by Defendants show that they are 

withholding relevant documents because the limited production of publicly available 

reports and studies reference data and documents that were not produced.  And ordinary 

categories of documents, such as emails, data analysis, and other items have not been 

produced.  

Additionally, Defendants’ attorney-client and work product privilege claims are 

entirely improper and inapplicable because the RFPs seek documents and communications 
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related to COVID-10 transmission, utilization of health resources, immunity status of the 

community, Delta variant concerns, the effectiveness of non-pharmaceutical interventions 

to combat COVID-19 infections, and the effects of COVID Orders like the Mask Mandate.  

Ex. 1, at 43–52 (RFP Nos. 2–18).  Defendants completely fail to explain how 

communications related to these topics are attorney-client communications or attorney 

work product. Moreover any privilege asserted has been waived because they have failed 

to provide a privilege log.  The State will discuss a few RFPs in particular.  

RFP No. 8.  This request asks for “all Documents and Communications relating to 

the COVID Orders, including, but not limited to, any existing pandemic response plans.”  

Pandemic response plans are defined as “any document or series of documents that includes 

a plan to handle a pandemic, including, but not limited to, possible public health steps to 

take in the case of a pandemic as well as when to take such steps.”  The First Amended 

Petition, as noted above, alleges that masks are not an “appropriate disease control 

measure.”  So to the extent Defendants have or had pandemic response plans requiring the 

general population to mask (or not) is relevant to whether masking for the COVID-19 

pandemic is “an appropriate disease control measure.”  This information will lead to 

admissible evidence as to whether the Defendants have acted arbitrarily, capriciously, or 

unlawfully.  

RFP Nos. 18 & 19.  These requests ask for “all Documents and Communications 

from January 1, 2020, to July 26, 2021, related to enforcement of any of the COVID-19 

Orders, including but not limited to any internal policies setting forth enforcement criteria, 

final decisions about enforcement, data about enforcement, and public complaints” and the 



28 

Mask Mandate  As noted above, Defendants have interjected the enforcement of COVID 

Orders into the case, in part based on reactions to previous enforcements by DPH.  Previous 

COVID Orders, as in the Fifth Amended Safer at Home Order provided for enforcement 

by DPH.  Those enforcements are relevant, especially as to whether the Mask Mandate 

places too much discretion in the hands of enforcement officials in the void for vagueness 

count.  Defendants have long objected that they will only enforce in the most extreme 

situations, e.g., fruit licking at Schnucks, and their internal enforcement guidelines are 

relevant.  

RFP No. 20.  This request asks for “all Documents and Communications relating to 

the Mask Mandate provided to the St. Louis County Council, before 8 am on July 26, 

2021.”  This is directly relevant to Count II of the Amended Petition.  Section 67.265.4 

requires that the “health officer, local public health agency, public health authority, or 

executive shall provide a report to the governing body.”  None of these are lawyers, and 

Defendants cannot allege a valid claim for any attorney privileges.  

RFP No. 21.  This request asks for “all Documents and Communications from July 

26 to the present relating to actions taken by the St. Louis County Council relating to the 

Mask Mandate.”  This is relevant to the § 67.265 claims in Counts I, II, and IX.  

Additionally, Defendants interjected later actions by the St. Louis County Council into the 

case, and they have produced one communication between Defendant Khan and 

Chairwoman Days.  The State has properly requested all of these documents and 

communications.  
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IV. The Court should compel discovery on the Second Set of Requests for 
Production. 

The Court should compel discovery because Defendants improperly claim attorney-

client and attorney-work product privileges, the documents and communications at issue 

are relevant, and there is no basis for their baseless boilerplate objections.  

The State served a Second Set of Requests for Production for Defendants Khan, 

Page, Orwick, and DPH on August 20, 2021—one day after the Court preliminarily 

enjoined them from enforcing the Mask Mandate.  This set had four RFPs requesting:  (1) 

documents and communications relating “to isolation and quarantine requirements for 

schools,” (2) documents and communications relating to a specific document entitled “St. 

Louis County Department of Public Health Isolation and Quarantine Requirements for K-

12 School Settings,” (3) documents and communications relating “to mask-wearing or 

face-covering in schools,” and (4) documents and communications that “use the phrase 

‘universal masking policy.’” Ex. 2, at 7–8.  All requests were time limited to May 1, 2021 

to the present.  Defendants served their objections on September 17, and after a meet and 

confer, informed the State that they would stand on their objections on September 23.  

These requests are all relevant because they arise out of concerns that Defendants 

have violated this Court’s temporary restraining order and preliminary injunction by 

enforcing the Mask Mandate on St. Louis County schoolchildren.  The State alleges that 

“Defendants imposed the Mask Mandates on schoolchildren, ignoring that those children 

are less likely to get COVID-19, less likely to get seriously ill if they do get it, and are less 

likely to transmit the disease while, at the same time, suffering disproportionately from 
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masking requirement.”  First. Am. Pet. ¶ 57.  It also alleges that the Mask Mandate “covers 

schools,” id. at ¶ 85, inflicts ongoing irreparable injury on schools, id. at ¶108, places 

restrictions on access and closes schools, id. ¶¶ 113–114, and that the Mask Mandate is 

arbitrary and capricious and unlawful as applied to schoolchildren, id. at ¶¶ 124–136 

(Counts III and IV).  After DPH was subject to the TRO, they allegedly circulated a 

document to St. Louis County Schools by DPH setting out “Isolation and Quarantine 

Requirements for K-12 School Settings.”  This policy has the effect of ensuring that schools 

require “universal masking” to take advantage of “modified quarantine” procedures.  Ex. 

A, State’s Reply ISO Prelim. Inj. at 6.  According to that document, “quarantine will be 

determined by whether the school has implemented a universal masking policy.”  Id. at 2.  

Without “universal masking,” a school must go into full quarantine with any potential 

transmission.  Id. at 4.   

The State’s requests are narrowly tailored.  They specifically refer to buzzwords that 

will capture documents and communications relating to the quarantine and isolation 

requirements and “universal masking,” capture discussion of a particular document, and is 

otherwise relevant to the First Amended Petition’s allegations.  These requests will 

discover information that will make it more or less probable that Defendants have violated 

this Court’s orders.  They also will discover information making it more or less probable 

that face-coverings or masks in school are arbitrary and capricious.  As a result, these 

requests narrowly seek highly relevant information.  Defendants’ boilerplate objections of 

“overly broad, unduly burdensome, vague, ambiguous, and not proportional to the needs 

of the case” fail. 
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Defendants have alleged attorney-client and attorney work product privileges apply, 

but they have provided no privilege log.  Clearly documents sent to school districts, created 

by Khan, DPH, and Page, circulated between those defendants, or sent to those defendants 

are not privileged.  None of these defendants are lawyers, and no privilege applies.  

Defendant Orwick is an attorney but only communications seeking legal advice or created 

by her for specific litigation (and this litigation does not count) are privileged.  “[A] party 

may not claim the privilege where the dealing and communication between a non-lawyer 

and a lawyer concern non-legal matters.”  State v. Smith, 979 S.W.2d 215, 220 (Mo. App. 

S.D. 1998).  The failure to provide a privilege log waives these claims.  

The Court must compel Defendants to produce discovery responsive to these 

requests. 

V. The Court should compel discovery on the Fenton Communications 
Documents and answers to the Second Set of Interrogatories to Defendant 
Khan. 

The Court should compel discovery because Defendants improperly claim attorney-

client and attorney-work product privileges, the documents and communications at issue 

are relevant, and there is no basis for their baseless boilerplate objections.  

The State served a Third Set of Requests for Production for Defendants Khan, Page, 

and DPH and a Second Set of Interrogatories for Defendant Khan on August 30, 2021.  

This discovery focused on asking for documents and communications relating to Fenton 

Communications, a public relations agency that focuses on “human rights, social and 

economic justice, environment, education and public health.”  Ex. 10, at 1.  Their 
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“communications experts combine creative skills with deep sector expertise to help 

changemakers maximize the impact of their work.”  Id.  Specifically, the discovery asked 

for documents related to hiring Fenton, documents and communications relating to work 

provided by Fenton, and communications with Fenton relating to “COVID-19 Orders, 

including but not limited to the Mask Mandate.”  Ex. 3, at 17–18.  The Fourth RFP asked 

for communications with Fenton relating to this lawsuit.  Id.  On September 17, Defendants 

served their objections, and counsel met and conferred on September 19.  On September 

23, Defendants informed the State that they would stand on their objections. Ex. 6, at 4. 

The State served this discovery after it learned from the St. Louis County Council 

that Defendants had employed a public relations firm to assist with COVID-19 messaging.  

Christine Byers, ‘Concerns me greatly’: St. Louis County Council Chairwoman questions 

$2 million PR contract, KSDK 5 On Your Side(Aug. 26, 2021) https://bit.ly/2XX4UWr.  

The managing director for Fenton told the press that Fenton is “working to amplify public 

health guidance and encourage greater participation in the region’s COVID-19 vaccination 

efforts.” Andy Banker, St. Louis County councilmembers question $2 million COVID-19 

PR campaign with outside firm, FOX2NOW (Aug. 18, 2021) https://bit.ly/3u78pFD.  The 

State has found a document purporting to be a June 2021 Invoice from Fenton to DPH that 

shows Fenton employees held more than 13 meetings in June where they met with STL 

County, “sat in on DPH team meeting on June 1, 3, 8, 10,” and “presented work-to-date to 

Dr. Page on June 9.”  Exhibit 9, at 1–3.  Moreover, it appears that Director Hahn and Vice 

President Blake “traveled to St. Louis to meet with STLC staff on June 15, 16, 17.”  Their 

work includes developing an email program where they “[b]uilt out the June/July email 
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content calendar in the Editorial Calendar in Sharefile,” “[d]rafted Twitter, Facebook and 

Instagram posts for the STLC DOH account and main county account for the month of 

June and part of July.”  Ex. 9, at 2–3.  The attached exhibits from both DPH’s and STL 

County’s official twitter feeds show messaging relating to the rise of COVID-19 cases, a 

retweeted COVID-19 story by KMOV4, and tweets involving the Mask Mandate.  Exs. 7 

& 8.  These exhibits make it likely Fenton worked on COVID-19 messaging, including the 

rise in cases (used to justify the Mask Mandate) and the Mask Mandate, and that DPH, 

Khan, and Page communicated with them.  These documents and communications will 

likely show what Defendants knew about those topics and their concerns in issuing the 

Mask Mandate.  As a result, the requests are relevant, including the hiring of Fenton to 

confirm the scope of their work.   

Defendants improperly claim attorney-client and attorney work product 

communications with Fenton.  First, Defendants have failed to identify particular 

communications that are privileged as they must, and as a result have waived any privilege 

concerns.  Second, Fenton is a PR firm—not a law firm.  Ex. 10, at 1.  No communications 

with them can be attorney-client privileged or be attorney work product. State v. Smith, 

979 S.W.2d 215, 220 (Mo. App. S.D. 1998) (“[A] party may not claim the privilege where 

the dealing and communication between a non-lawyer and a lawyer concern non-legal 

matters.”).  Ms. Hahn’s highest educational laureate is a Master in Fine Arts from Brooklyn 

College.  Ex. 11.  Similarly, Vice President Blake has a Bachelor of Fine Arts from New 

York University.  Id.  Senior Vice President Daria Hall has degrees in communications and 

a Master’s in Public Administration. Id.  None are lawyers, and it is spurious to claim 
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communications and work product are privileged no attorney could be involved.  Ex. 10, 

at 6–12.  Moreover, Defendants have waived any communications or work product shared 

with Fenton.  In re Signet Jewelers Ltd. Sec. Litig., 332 F.R.D. 131, 138 (S.D.N.Y. 2019) 

(“PR firm employees were copied on the emails and therefore any privilege was waived.”). 

Defendants’ other boilerplate objections that the Second Set of Interrogatories to 

Defendant Khan and the Third Set of RFPs to Khan, Page, and DPH are “overly broad, 

unduly burdensome, vague, ambiguous, and not proportional to the needs of the case” also 

fail.  Interrogatory 23 to Defendant Khan asks him to “identify all persons with any 

knowledge of COVID-19 related work provided by Fenton Communications, Inc.,” and is 

a standard discovery question to determine which persons will have responsive documents.  

Interrogatory 24 to Defendant Khan asks him “to identify all Communications with Fenton 

Communications, Inc.,” and as the scope of their work appears to be related to COVID-19, 

this request is appropriately time and subject matter limited.   

The State’s RFPs to Khan, DPH, and Page are similarly bounded to the hiring of 

Fenton and work and communications with Fenton “relating to COVID-19 Orders, 

including but not limited to the Mask Mandate.”  Unlike other requests, Defendants have 

not stated that no documents or communications exist.  Defendants must produce.  

CONCLUSION 

For the reasons stated, the Court should compel each Defendant to fully answer the 

Interrogatories, collect documents, conduct searches for responsive documents, and 

produce all documents responsive to the State’s requests by October 7 and provide all other 

requested relief.   
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