
IN THE CIRCUIT COURT OF THE COUNTY OF ST. LOUIS 

STATE OF MISSOURI 

 

 
THE STATE OF MISSOURI EX 

REL. ERIC SCMITT 

           )  
           )  
           )  
           )  
           )  
           )  
           )  
           )  
           )  
           )  

  

   

Plaintiff(s), Cause No. 21SL-CC03334  

   

                     vs. 

 

Division 18  

   

SAM PAGE, ET AL   

   

Defendant(s).   

   

   

COURT ORDER  

Cause was called on September 8, 2021 for Defendant’s Motion to Dissolve the 

Preliminary Injunction against Defendant Page, Defendant Khan and Defendant St. Louis 

County Department of Public Health issued by this court.  The court also heard arguments on 

the Defendants Motion to Dismiss the Petition and Motion to Stay Discovery.  The parties 

appeared by and through counsel.  The court took argument on the motion and now being 

fully apprised in the matter does hereby find: 

1.  As the court found in the August 3, 2021 Temporary Restraining Order this court 

was tasked with determining whether the July 27, 2021 vote of the St. Louis County 

Council terminating the Face Covering Order issued on July 26, 2021was authorized 

under Section 67.265 RSMO a newly enacted State Statute. 

2.  The St. Louis County Council is the governing body for St. Louis County.  The July 

26, 2021 Face Covering Order is a public health order issued by a political 

subdivision as defined by Section 67.750 RSMO.  The July 26, 2021 Face Covering 

Order was issued in response to the COVID-19 virus which is an actual threat to 

public health and issued for the purpose of preventing the spread of a contagious 

disease, COVID-19.  The legislative branch on July 27, 2021 voted by a 5 to 2 vote 

to terminate the July 26, 2021 Face Covering Order.   

3. On August 27, 2021 the St. Louis County Council in a majority voted to pass 

Resolution No. 6765,2021.  This Resolution authorizes the extension of the July 26, 

2021 Face Covering Order for an additional 30 calendar days unless otherwise 
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extended or terminated by the County Council.  The Resolution further clarifies that 

nothing in the July 26, 2021 Face Covering Order authorizes the use of any criminal 

penalties for enforcement of the Order and expressly prohibits the use of any 

criminal penalties or enforcement of this Order.  The July 26, 2021 Face Covering 

Order specifically reserves the right for the St. Louis County Counselor to seek an 

emergency injunctive relief or other civil remedies to enforce any provisions of this 

order.  Under the current circumstances there is no enforcement mechanism 

permitted either under criminal or civil law and if the court were to dissolve the 

preliminary injunction the only enforcement mechanism would be under civil law. 

4. On August 27, 2021 the Defendants filed their Motion to Dissolve the Preliminary 

Injunction citing a change of circumstances and the fact that the Council had now 

voted to extend the July 26, 2021 Face Covering Order they had terminated on July 

27, 2021.  Defendants state there is no longer a conflict between the co-equal 

branches of government.  Perhaps there is no conflict between the branches of 

government as to whether or not citizens of St. Louis County and visitors to St. 

Louis County should wear a mask while in indoor public places at this time but the 

questions the court must grapple with is whether or not the Council can extend an 

order they have already voted to terminate or expired by operation of time pursuant 

to Section 67.265 RSMO and whether or not these changes in circumstances 

necessitate the court dissolving the previously entered Preliminary Injunction. 

5. The court notes that the Attorney General and the Defendants all agree that there is a 

serious health risk occurring in the State of Missouri relating to the COVID-19 

pandemic and its numerous variants.  In a time where solutions are seemingly 

difficult to find to end the pandemic we have those who object to all of the solutions 

that others propose yet they fail to ever offer any solutions as to how to help stem 

this pandemic.  In the Petition the Attorney General asserted that there had been no 

deaths of minor children in the State of Missouri as to why the County Face 

Covering Order is unnecessary.  At the time perhaps that was accurate but since then 

there has been a death of a child in the St. Louis area attributed to COVID-19.   It is 

clear that the death of even one child is too many when it is possible to protect the 

people of the State of Missouri from such a pandemic.  It is incumbent on our 

leaders to work together to find solutions to the current crisis we are facing based on 

the COVID-19 virus. 



6. In the Defendants Reply in Support of their Motion to Dissolve and Motion to 

Dismiss they argue that if the court finds the termination of the July 26, 2021 Face 

Covering Order either by the vote of the Council on July 27, 2021 or by the passage 

of time pursuant to Section 67.265 RSMO the Department of Public Health will 

promptly reissue the content of the July 26, 2021 Face Covering Order consistent 

with Resolution 6765, 2021.  It is unclear to the court why the Council would opt to 

extend an order they had previously voted to terminate or that expired by operation 

of law pursuant to Section 67.265 RSMO rather than issue a new order especially in 

light of this argument made by the Defendants.    

7. The courts preliminary injunction enjoined the Defendants from taking any and all 

action to enforce the July 26, 2021 Face Covering Order and required the Defendants 

to post this order in every location they published the July 26, 2021 Face Covering 

Order.  The court did not require the Defendants to remove the July 26, 2021 Face 

Covering Order from any publication or locations.  This decision was made so the 

people of St. Louis County and its visitors to know there is a strong recommendation 

for everyone to wear a mask when appropriate.  The Attorney General requested to 

have the content of the July 26, 2021 Face Covering Order removed from all County 

publications and locations which could leave people with the belief that there is no 

longer a need to protect oneself from the COVID-19 virus which is clearly not the 

case and even the Attorney General’s Counsel acknowledged.   

8. As this is an interlocutory determination it is the courts decision rather than to grant 

the request to dissolve the Preliminary Injunction Order the court finds that it is 

appropriate for the August 27, 2021 Resolution to be published in any and all 

locations where the July 26, 2021 Face Covering Order and the Preliminary 

Injunction Order were published. 

9. The Defendant’s filed their Motion to Dismiss Counts III-VIII of the First Amended 

Petition for failure to state a claim and that the matter was mooted by the Council’s 

vote on August 27, 2021 to extend the July 26, 2021 Face Covering Order.  In 

determining if the court should dismiss a petition for failure to state a claim the court 

must accept as true all properly pleaded facts.  In this cause the claims are based 

upon Section 536.150 RSMO which gives courts the authority to determine if an 

administrative decision affecting the legal rights of any person in a non-contested 

case are unlawful, arbitrary or capricious.  The court must take a strictly academic 



look at the First Amended Petition and is required to construe all of the facts pleaded 

in favor of the pleader.  The courts decision cannot be based on a weighing of the 

credibility or persuasiveness of the facts as pleaded.   

10. As for the claim that the issues are moot the court finds the Defendant’s arguments 

that the Council had the authority and ability to extend the July 26, 2021 Face 

Covering Order despite their vote to terminate the order in conflict with their claim 

of mootness.  Had the Council issued a new public health order with the approval of 

the Council the perhaps the issues might have been moot but as the Council chose to 

extend the July 26, 2021 Face Covering Order instead the issue is not moot. 

11. The Defendants also filed a Motion to Stay Discovery in this cause based on their 

assertion that Counts I, II and IX are only legal questions for which discovery is not 

necessary and that they have filed a Motion to Dismiss the other Counts.  The court 

having ruled on the Motion to Dismiss does deny the Motion to Stay Discovery.   

Wherefore for the reasons stated above this court hereby denies the Motion to Dissolve 

the Preliminary Injunction but instructs the Defendants to publish the August 27, 2021 

Resolution of the Council in all of the locations and publications the July 26, 2021 Face 

Covering Order is located.  The court denies the Motion to Dismiss Counts III-VIII.  The 

court denies the Motion to Stay Discovery.  As the issues in this cause are quite pressing the 

court hereby sets the Permanent Injunction Hearing for October 18, 2021 at 10am via the 

court’s webex. 

  

SO ORDERED: 

 

 

 

 

Nellie Ribaudo 

 Circuit Judge, Division 18 

 

cc: to all other parties, through counsel of record, via the court’s electronic filing system.   

Judge Division 99
June 10, 2015

Division 18Judge 
September 20, 2021




