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Dear Mr . Shortridge : 

This is in response to your recent opinion request regarding 
an interpretation of Section 229.150, RSI>1o. Your questions c.re as 
fol lows : 

''a) Whether a person may be prosecuted under 
Section 229 . 150 RSMo 1969 with a fact situa
tion as stated in No . 4, infra? 

b) Whether the Township Road Board may seek 
a perrnanen~ injunction in a fact situation 
as stated in No . 4 , infra? 

c) If the answer to 3(a) and 3(b) is in the 
negative, what, if anything , may be done to 
resolv~ this dilemma?" 

You state that a landowner has constructed a levee on his 
· proper~y- ·a.nd ·that an adjacent township maintained road and adja
·--cent ·land ·owned by other persons are inundate d when there is a 
heavy rainf all . 

. Section 229 . 150, RSMo 1969, provides as follows : 

""1 . All driveways or crossings over ditches 
connecting high\vays with ·che private prop
erty shall be made under the supervision of 
thP. overseer or commissioners of the road 
districts. 
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"2. Any person or persons who shall will
fully or knowingly obstruc·t or damage any 
public road by obstructing the side or cross 
drainage or ditches thereof, or by turning 
water upon such roaj or right-of-way, or by 
throwing or depositing brush, trees, stwnps, 
logs, or any refuse or debris whatsoever, in 
said road, or on the sides or in the ditches 
thereof, or by fencing across or upon the 
right-of-way of the same, or by planting any 
hedge or erecting any advertising sign with
in the lines established for such road, or 
by chang~ng the location thereof, or shall 
obstruct said road, highway or drains in any 
other manner whatsoever, shall be deemed 
guilty of a misdemeanor, and, upon convic
tion, shall be fined not less than five dol
lars nor more than two hundred dollars, or 
by imprisonment in the county jail for not 
exceeding six months, or by both such fine 
and i~prisonment. 

"3. The road overseer of any district, or 
county highway engineer, who finds any road 
obstructed as above spec]_ fied, shall notify 
the person violating the provisions of this 
section, verbally or in writing, to remove 
such obstruction. Within ten days after 
being notified, he shall pay the sum of five 
dollars for each and e~ery day after the 
tenth day if such obstruction is maintained 
or permitted to remaini such fine to be re
covered by suit brought by the road over
seer, in the name of the road district, in 
any court of competent jurisdiction. 11 

From the facts you have given us, it is our view that the 
holding of the Missouri Court of Appeals, Kansas City District, 
in Camden Special Road Dist. of Ray County v. Taylor, 495 S.W.2d 
93 (1973), is applicable. 

In the Camden case the court held that a landowner may ward 
off surface water, even though in doing so he damages his neigh-
bor under the "common enemy doctrine 11 and that the doct.rine ap
plies solely to surface water in its natural diffused state and 
not to water which has been artificially collected and acceler-
ated in volume. It is our understanding that the surface water 
about which you inquire is not unnecessarily collected or discharged. 
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The court held that Section 229.150 did not abrogate this "common 
enemy doctrine" and that such a landowner was not in violation of 
such statute. 

Under the Camden ruling there appears to be no legal action 
available to the township against the landowner for inundating 
the road in such a manner. 

As regards the rights of adjacent landowners, we believe 
that we cannot rule on their rights because the question of 
whether or not such private persons have a legal remedy must be 
left to the determination of private counsel. 

This letter is based on the precise fact situation set out 
above and a different fact situation might well compel a different 
answer. 

Very truly yours, 

~~,J~~ 
JOHN C. DANFORTH 
Attorney G~neral 
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