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De a r Representative Westfall: 

This opinion is in response to your request asking : 

"If leg islation i s passed abolishing the full 
time Public Defender office in one judicial 
district and establishing an appointed coun­
sel orogram, how long wi l l t he full time Pub ­
lic Defender be allowed to receive the Public 
Defender salary ?" 

F l LED 

Itt~ 

Public defenders are appointed under the provisions of sub­
section 2, section 3 of Senate Committee Substitute for House Bill 
No. 1314, 76th General Assembly, Second Re~ular Session , for a term 
of four years . That subsection provides : 

"2 . The defender shall hold office for 
a term of four years, beginning on the first 
day of January followinR his aopointment , hut 
if a public defender i s apnointed be f ore Jan­
u ary 1, 1 973, he shall hold o ffice until Jan -
uary 1, 1973, and he may then be appointed for 
a full four year term be~inning January 1, 1973 . 
The defender may be reappointed for additional 
terms of four years ." 

In State ex rel. Voss v. Davi s , 418 S.W . 2d 163 (1967), the 
Missouri Supreme Court held that apubl ic officer has " .. . no 
vested nor private property right in a public office ... " or its 
term . In Davis t he court ouoted wi th approval this statement f r om 
Sanders v. Kansas City, 1 62 S . W. 6b3, 665 (K . C .~o . App . 1914) : 



Honorable Morris G. Westfall 

11 
•• [A]n officer elected or appointed even 

for a definite term takes office with the im­
plied understanding that the power which cre­
ated the office may abolish it before the ex­
piration of his term, in which event he will 
find himself out of office .... " 

It is our view that the legislature having created the office 
has the power to abolish the office. When the office is abol ished, 
the incumbent has no further right to the emoluments of the office 
because the office then no longer exists. 

It should be clear, however, that any le~islation to abolish 
the office during the term of an ,officer should address itself 
clearly to that purpose because the Missouri courts are reluctant 
in the case of any ambiguity whatsoever to hold that an office 
with a term, whether elective or appointive, is vacated or abol­
ished. Cf. State ex rel. Hall v. Vaughn, 483 S.W.2d 396 (Mo. bane 
1972). In addition, it is clear that such legislation cannot be 
specifically designed to oust an incumbent and must not fall within 
the category of special legislation. 

CONCLUSION 

It is the opinion of this office that public defender offices 
created under the provisions of Senate Committee Substitute for 
House Bill No. 1314, 76th General Assembly, Second Re~ular Session, 
may be abolished during the terms of the incumbent public defenders. 
The incumbents have no right to any salary after the offices are 
abolished. 

The foregoin~ opinion, which I h~reby approve, was prepared 
by my assistant, John C. Klaffenbach. 
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;c;HN C.'*' DANFORTH 
Attorney General 
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