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April 11, 1973 

Herbert R. Domke, ~~~.D. , Dtrector 
Missouri Division of Health 
Broadway State Office Bullding 
Jefferson City, Missouri 65101 

Dear Dr. Domke: 

OPINION LETTER NO. 61 
Answer by letter-Wood 

You have requested my le~al opinion on tbe following question: 

"Is the State Boar-d of Health authorized by 
either Section 192.020, RSMo, or Sections 192. 
180 to 192.220, RSMo, to adopt and promul~ate 
rules and regulations governing the location 
and construction of private v..rater Nells?u 

The laws referred to are here set forth in their entirety: 

"It shall be the? general duty and responsibil­
ity of the division of health to safeguard the 
health of the people in the state and all its 
subdivisions. It shall make a study of the 
causes and prevention or diseases. It shall 
designate those diseases which are infectious, 
contagious, communjcable or dan~erous in their 
nature and shall make and enforce adequate or­
ders, findin~s. rules and re~ulations to pre­
vent the spread of such diseases and to deter­
mine the prevalence of such diseases within 
the state. It shall have power and authority, 
with approval of the director or public health 
and welfare, to make such orders, findin~s, 
rules and re~ulations as will prevent the en­
trance of infectious, contar:ious and communi­
cable disertses into the state.'' Section 192.020, 
RS!Jio ___ l9 6 9 -----·--·-·-···--·-
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"The division of he,<l.lth sh.1.ll make and enforce 
adequate rules and reo.:ul at tons for the mq in-· 
tenance of a safe quality of w~ter djspensed 
to the public and for the collection or samples 
and analysis of water, either natural or treated, 
furnished by municipalities, cornorations, com­
panies, or individu1.ls to the public and shall 
fix the fees for any service rendered under 
the rules and re~ulations to cover the cost 
of the service." -Sec_~_:!:_o_!!_ 19~18_Q_~?_Iv1o ).969 

"The analysis of all \..Yater reouired by this 
chapter shall be made by the division of health 
laboratories at Jefferson City, Missouri. All 
fees or other moneys payable under the provi­
sions of said chapter shall be payable to and 
collected by the division of collection in the 
department of revenue and deposited in the di­
vision of health, water and sewage fund to be 
used in payment of expenses incurred by said 
division, and the state comptroller shall draw 
his warrant for claims against this fund after 
such claims have been approved by the direc­
tor of the division of health. No fees under 
this section shall be paid by any city or mu­
nicipality except when the waterworks is owned 
and operated by said c:tty or municipality. 11 

Section 192.190, RSMo 1969 -----------· . 

"Every municipal corporation, private corpora­
tion, company or individual supplying or au­
thorized to supply water to the public within 
the state shall file with the division of health 
a certified copy of the plans and surveys of 
the water works with a description of the meth­
ods of purification and of the source from which 
the supply of water is derived, and no source 
of supply shall be used without a written per­
mit of approval from the division of health, 
and no new supplies shall be established or 
dispensed to the public without first obtain­
ing such written permit of anproval. Whenever 
an investi~ation of any water supply, olant, 
or methods used shall be undertaken by the di­
vision of health, it shall be the duty of the 
municipality, corporation, company, institution 
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or person havin~ in char~e the water supnly 
under investi~ation to furnish on demand to 
the division of health nuch information as 
that body considers necesBnry to determine 
the san1tary quality of the Hater be:tnr; dis­
pensed. Apnroval of new water sunplies for 
municipalities must necessarily involve con­
sideration of sewa~e nrovisions for safety to 
the publ:i.c health." Sect :ton 192. 200, RST,1o 1969 

"Nothin~ :Ln sections 192.180 to 192.220 shall 
apply t6 the municipal water supply in cities 
v1hich a constant supervision of the said city 
water supply to insure a safe quality of water 
dispensed is conducted by or is acceptable to 
the city departrnent of hea1 th of that city. H 

Section 192.220, R~Mo 1969 

Section 192.020, RSMo, was enacted in its present form in 1919. 
L. f.1o. 1919, p. ;Jf2.--Sect1ons 192.180-192.220, RSI"io, were first 
enactedin -1919-and have n-ot been subserp1ently. amended in any ma­
terial respect. L. Mo. 1919, p. 370. In fact, the enactment of 
present Section 192.020 (House.Bfllllo. 711) 50th General Assembly) 
preceded that of present Sections 192.180-192.220 (House Bill No. 
712, 50th General Assemblyy-by--but-three days.--

Sections 192.180-192.220 pertain to persons dispensing or sup­
plyingwate-rto -the-pub:Lfc:-and thus vwuld have no appl:tcation to 
private water wells or wells used solely by their owners. There­
fore, in our opinion, the State Board of Health would have no power 
to make and enforce rules and rer;ulations applicable to private 
wells under Sections 192.180-192.220, RSMo. 

However, we believe that the Board of Health could find and 
determine that private wells constitute a source of infectious, 
contagious or communicable disease and, under the authority of 
Section 192.020, RS~fio, make and enforce reasonable and adequate ~- ._ 
rules-- and reguf:it:i:"'ons governing the construe tion of such \·!ells so 
as to prevent the entrance and snread of such diseases into this 
state. We think there can be no doubt as to the relationship be­
tween potable water and infectious, contagious or communicable 
disease. 

". • • v-1e take notice of the germ theory of 
disease, and that the human body ~av give off 
germs dan~erous to the nubJic health, and that, 
should these reach the intake of the water sup­
ply, they might, as su~~ested by the State Board 
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spread contrtp;ion throuo;hout the c1ty." State 
~-- ~.1 or s_~, 8 0 /\ . 18 9 , 19 !4 ( V t . 1911 ) 

" •.. the estRblishcd sc:l.entif:i..c frtct that 
water can serve as a carrier of disease ~erms 
to one dr1nk1n~ it is one within judic:i..al 
notice ... " St:=tte v. Heller, 196 A. 337, 
31W-3lll (Conn. -19:.37)--·--·-

In our opinion, the power of the Board of Health to thus regu­
late private water supply wells under Section 192.020, RSMo, is not 
dented by the lep;:tslature' s simultaneous--enactment of the la\·1 con­
ferring regulatory jurisdiction over public water supply wells, Sec­
~ions 192. ~ 80 --J. 92. 2 2 0 L-~S?.1o. 

11
' In Black on Interpretation of La'ivS} in 

speaking of statutes in pari materia, it is 
said: "Especially is it the rule that d:i.ffer­
ent legislative enactments passed unon the 
same day or at the same session, and relating 
to the same subject, are to be read as parts 
of .the same act." 

"'To like effect in 2 Lewis' Sutherland 
on Statutory Construction (2d Ed.) n. 845, 
\IIhereat it is said: "It is observed that in 
~he comparison of different statutes passed 
at the same session or nearly at the same time 
this circumstance has weight; for it is usu­
ally referred to as indicating the prevalence 
of the same legislative purpose, as rendering 
it unlikely that any marked contrariety was 
intended. 11 

"'It is easy to see why the rule of con­
struction pertainin~ to statutes in pari materia 
applies with peculiar force to statutes passed 
at the same session of a ler,islative body. In 
such case we have, in fact, the same minds act­
ing upon the one subject. It is not to be pre­
sumed that the same body of men would pass con­
flictin~ and incon~ruous acts. The presumption 
is that they had in mind the whole subject under 
consideration; that, whilst the one ~eneral sub­
ject is touched in several separate acts, yet 
the legislative intent was that of a harmonious 
whole. In such case, it is the duty of the courts 
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to so construe all the act in such manneP that 
each and every part thereof may stand, 1f such 
construction can be att~1ned, without doin~ 
violence to the lan~ua~e us0d in the several 
acts." Stn.te ex rPl. Karbe v. Bader, 7f3 S.H.2d 
8 35, 83·9· T:llo:--~Ei3~nc--T~T31f)--:----,---·-

We consider Section 192.020, R~Mo, a lc~islative direction 
to the Board of Iieaft11to--8~cTo-D''F-and enforce all rer;u1at:tons neces­
sary and proper to the prevention of any infectious, conta~ious, 
communicable or dan~erous disease. We view Sections 192.180-192. 
220, RSMo, as a legislative direction of certain minimal steps 
(i.e., regulation of nublic water wells) for the Board of Health 
to-ta-ke to a.ccompl:Lsh this S8.me result, but not as restrictive of 
additional methods (i.e.) re~ulation of private water wells) which 
the Board of Health n1r~t1t later find to be necessary for these pur­
poses. 

We are also mindful of the rule in this state that powers con­
ferred uoon boards of health relatin~ to their safeguardin~ of pub­
lic health receive a liberal construction from the courts. State ---ex rel. Horton v. Clark, 9 S.W.2d 635 (Mo. bane 1928), With oar-
tic-ular 1.;efere-nc-e--fo ___ Fl1e subject of drinkinr; water, a court in an-
other jurisdiction has stated: 

11 \l!hen dealin~ wj_th statutes v1l1ich promote pub­
lic health, safety and welfare, courts tradi­
tionally apply a liberal construction with 
respect to suoervisory and re~ulatory rowers-­
and this is certainly so with regard to water 
meant for human uses. . . . 11 City of Nevmrk v. 
Denartment of Health of State-or t·JewJer:~ey, 
2 6'2A·-~;T<T7T8-,---.,-24---nr:3·-.--~ pp~--Ts) 7-oy-------·-

And in the same vein, the Virginia Supreme Court of Appeals sus­
tained a statute authorizing the formation of a water district, 
requiring all property owners therein to connect to the district 
water system and an imnlernental resolution of the district com­
mission requirin~ all landowners to abandon their use and consump~ ~ 
tion of any private subsurface water. Weber City Sanitation Com­
!!11ssio~ v. craft_, 87 s.E.2d 153, 157-160T\f::t. -Tsfs5·T-. -------

,So far as we know, the pm·wr of the State·, 
under its police power, to provide for the 
health of its neonle, has never been ques­
tioned, but on the contrary, has been stressed 
as one of the powers which may be ~iven the 
broadest applicat~on; and it is conmon knnw­
led~e that this power has been increasinr;ly 
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exerc1sed, :l.n lceeninrs '.'11. th advances mr.~.de in 
the sciences of medic:tne und sani tat:l.on. in 
recent years. In these circumstance, courts 
are reluctant to place limits on what may be 
done in the interest of the health of a COJ~l­
rnunity, so lone; as unreasonablemetllods are 
not employed, nor the natural and. consti tu­
tional riGhts of citizens invaded. 

"'l'he evidence introduced by both 1Jarties shovrs 
that the subsurface wells here involved, in­
cluding the well of Craft, are on lots where 
septic tanks, cesspools and outdoor toilets 
are maintained; that the water from many of 
these wells has at one time or another been 
contaminated and unfit for human consumption, 
and at one time this was the situation with 
respect to the well on Craft's property. 

* 
uif Craft and other citizens simllarly situ­
ated could not be required to connect with 
the water system provided for under the act 
its effectiveness would be nullified. 

* * 
liThe exercise of the police power cannot be 
circumscribed within narrow limits nor can it 
be confined to precedents resting upon condi­
tions of the past. As civilization changes 
and advancements are made the police power 
must of necessity develop and expand to meet 
such conditions." 

The importance which the lefislature of Missouri has attached 
to public health re~ulations adonted by tl1e State Board of Health 
is reflected in the following statutory provision: 

"All rules and rer.ula t ions authorized anri made 
by the division of health in accordance with 
this chapter shall supersede as to those mat­
ters to which this chapter relates, all local 
ordinances, rules and re~ulations and shall be 
observed throu~hout the state and enforced by 
all local and state health authorities. Noth­
inp; here in shall li1ai t the r:l ,.,..ht or local au­
thoritles to make such further ord1nrmces, rules 
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and re~ulations not inconsistent with the rules 
and regulations prescribed by the division of 
health which may be necessary for the particu­
lar locality under the jurisdiction of such lo­
cal authorities,'' :~:~_9tion 192. 2~~-....B.~?lVIo. 

We conclude that the State Board of Health has the authority 
to promulgate regulations with respect to private water wells. How­
ever, we emphasize that in order to sustain the regulation of pri­
vate water wells under Section 192.020, RSMo, it is first necessary 
that the Board of Health: -

(1) Make a study of diseases; 

(2) Designate those specific diseases which 
are contagious, communicable, infectious or 
dangerous; 

(3) Adopt only such regulations pertaining 
to private water wells as are reasonably 
designed to prevent the spread of such 
designated diseases. 

Yours very truly, 

JOHN C. DANFOH'rH 
Attorney General 
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