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Dear Mr. McNary: 

OPINION NO. 43 

This is in response to your request for an opinion whether 
paragraph 2 of Section 494.020, RSMo Supp . 1971 precludes only 
a person who has served as grand juror after the effective date 
of this statute or precludes any person who has served on a grand 
jury within ten years preceding his selection including the period 
prior to the enactment of this statute from serving as a grand juror, 
and if so, whether the statute is constitutional. 

Section 494.020, paragraph 2, RSMo Supp. 1971, provides : 

"2. Any person who has served as a member of 
a grand' jury 'panel within ten years next pre
ceding his selection shall not be eligible for 
service as a grand juror." 

Article I, Section 13 of the Constitution of Missouri provides : 

"That no ex post facto law, nor law impairing 
the obli~ation of contracts, or retrospective 
in its operation, or making any irrevocable 
grant of special privileges or immunities, can 
be enacted." 

The question arises as to whether this statute applies to a 
person who served on the grand jury prior to its enactment. 

The statute provides that any person who has served as a mem
ber of the grand jury panel within ten years next preceding his 
selection cannot be eligible for service as a juror . 
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From the language used it is clear that the legislature in
tended the statute to aonly to persons who have served on a grand 
jury panel within ten years next nrecedin~ his selection including 
the period prior to the enactment of the statute . It is our view 
the language used in this statute of the past tense indicates that 
was the intent of the legislature when it enacted the statute. The 
qualifications of a grand juror are determined at the time of his 
selection as a juror, and to hold that it apolies only to persons 
who have served on the grand jury after the effective date of the 
statute would mean that it would be ten years before the statute 
would be fully effective which we believe is contrary to the in
tent of the legislature. State ex rel. LeNeve v. Moore, 408 S.W . 2d 
47 (Mo. bane 1966), and Barbieri v. Morris, 315 S.W.2d 711, 714 
(Mo. 1958). 

This leaves only the question as to whether it results in the 
statute's bein~ retrospective in its operation in violation of Arti
cle I , Section 13 of the Constitution . In Barbieri v. Morris, supra , 
the director of revenue had suspended the license of a person to 
operate an automobile on the ground that he has been found to be 
a habitual violator of traffic laws under statute defining such 
habitual violators as a person who has been adjudged guilty of four 
moving traffic violations within two years . The issue was whether 
convictions prior to the effective date of the statute could be in
cluded, or whether only violations subsequent to the date of the 
statute could be considered under a statute which defined a habit
ual violator of traffic laws as any person who "has been adjudged 
guilty of at least four times in two years violating certain traf
fic laws or ordinances." In discussing the effect of this statute, 
the court stated, l.c. 714: 

"'"Retroactive" or "retrospective" laws are 
generally defined, from a legal viewpoint, as 
those which take away or impair vested rights 
acquired under existing laws, or create a new 
obligation, impose a new duty, or attach a new 
disability in respect to transactions or con
siderations already past.' Lucas v. Murphy, 
348 Mo. 1078, 156 S.W.2d 686, 690 . But it 
has been held specifically that a 'statute is 
not retrospective because it merely relates 
to prior facts or transactions but does not 
change their legal effect, or because some of 
the requisites for its action are drawn from 
a time antecedent to its passage, or because 
it fixes the status of a person for the pur
pose of its operation.' State ex rel. Sweezer 
v . Green, 360 Mo. 1249, 232 S.W.2d 897, 900, 
24 A.L.R.2d 340. It is said to be retroactive 

- 2-



Honorable Gene McNary 

' only when it is applied to rights acquired 
prior to its enactment.' 82 C.J . S. Statutes 
§ 412. See also State ex rel. Ross , to Use of 
Drainage Dist. No. 8 of Pemiscot County v. Gen
eral American Life I ns. Co., 336 Mo. 829, 85 
S .W. 2d 68, 74; Dye v. School District No. 32 
of Pulaski County, 355 Mo. 231, 195 S.W.2d 874 , 
879; 16A C. J . S. Constitutional Law§ 414. Paul 
admits in his brief that the right to drive an 
automobile is not a vested right, and as stated 
in State ex rel. Sweezer v. Green, supra, 'We 
have many times held that a statute is not re
trospective in its operation within the con
stitutional prohibition, unless it impairs a 
vested rip;ht. '" 

The question arises whether a person has a vested right to 
serve as a juror. 

It is stated in 16 C.J.S., Constitutional Law, paragraph 221 , 
no person has the vested right to serve as a juror. In Garrett v. 
Weinberg, 54 S . C. 127 (1898), it was contended inasmuch as a juror 
was convicted of larceny in 1871, prior to the adoption of the Con
stitution, at a time when, it is claimed, such conviction did not 
disqualify him from serving as a juror, he could not be disquali
fi ed by any subsequent legislation, either constitutional or statu
tory, as such legislation would be ex post facto, and , therefore , 
void under the provisions of the Constitution of the United States . 
In holding that qualifications of a juror may at any time be changed 
by the sovereign powers of the state without any violation of the 
ex post facto provision of the Constitution of the United States 
and without divesting any vested rights of a citizen, the court 
stated, l . c. 143 : 

" ... As is said in Cooley on Const . Lim. 
(2d edit.), at pa~e 598, in speaking of the 
so- called right to participate in elections: 
'Each State establishes its own regulations on 
this subject--subject only to the fifteenth 
amendment to the National Constitution, which 
forbids that the right of citizens to vote 
shall be denied or abridged on account of race, 
color or previous condition of servitude. Par
ticipation in the elective franchise is a priVi
lege rather than a right (italics ours), and 
it is granted or denied on grounds of general 
policy.' Hence a State may make any change in 
the law prescribin~ the qualifications of elec
tors deemed necessary to effectuate its views 
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of public policy, subject only to the provi
sions of the fifteenth amendment above referred 
to, and any legislation to that end possesses 
none of the features of an ex post facto law 
(see comments of Judge Cooley upon this sub 
ject in his work on Const. Lim., a t p. 263 ~ 
et ~.), and cannot be regarded as divesting 
any vested right of the citizen. If this be 
so as to the important matter of the qualifi
cations of an elector, how much more is it true 
as to the qualifications of a juror. Indeed , 
service on a jury is not a matter of right, 
but a matter of public duty, the performance 
of which is enforceable by proper penalties. 
It cannot be regarded as a privilege, but on 
the contrary is usual ly regarded as a burden. 
Hence we see no reason why the State may not, 
from time to time, make such alterations in the 
law prescribing the qualifications of a juror 
by le~islation, either constitutional or statu
tory, as the case may require, as may be re
garded most conducive to the public welfare. 
A citizen cannot claim any vested right in any 
statutory privilege or exemption , unless it 
rests upon some consideration importing into 
it an element of contract. As is said in Cooley 
on Const. Lim., 383, ' The citizen has no vested 
right in statutory privileges or exemptions. 
Among these may be mentioned exemptions from 
the performance of public duty upon juries, or 
in the militia and the like. * * * All these 
rest upon reasons of public policy, and the 
laws are changed as the varying circumstances 
seem to require.' From these views it neces
sarily follows that when the question arises 
as to the qualifications of a given person to 
sit as a juror, such question must be deter
mined by the law as it stands when such per-
son is presented as a <1uror . . .. " 

State ex rel. Flickinger v. Fisher, 119 Mo. 344 (1893), the 
question was whether a dentist was exemDt from jury duty under a 
statute which exempted "practitioners of medicine ." In discussing 
the subject of the qualifications of jurors, the court stated that 
the qualifications of jurors and exemntion of certain citizens from 
jury service has always in this state been purely a subject of stat
utory regulation . The court stated, l.c. 355: 
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"Service upon a jury of the country is a privi
le~e as well as a duty, and, however regarded 
by the individual in any particular case is, 
in fact and in law, a position of honor and 
trust char~ed with the gravest responsibility , 
from the discharge of the duties of which no 
citizen ought to be exempted who is personally 
fit for the position. except for the general 
welfare. Exemption from jury service is not 
granted as a personal favor, but for the pub
lic comfort and convenience, and in the light 
of this reason for its existence, should the 
law governing such service be interpreted and 
administered ... 

It is our view that a person has no vested right to serve on 
a grand jury and that the above statutory provision is not in con
flict with Article I , Section 13 of the Constitution because it 
does not violate any vested right of an individual . 

CONCLUSION 

It is the opinion of this office that paragraph 2 of Section 
494 . 020, RSMo Supp. 1971, renders any person who has served as a 
member of a grand jury panel prior to the effective date of the 
statute and with in ten years next preceding his selection ineligi
ble for service as a grand juror and such statute is consti tutional . 

The foregoing opjnion, which I hereby apnrove, was prepared 
by my assistant, Moody Mansur. 

JOHN C. DANFORTH 
Attorney General 
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