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Mr. Herman \v. Huber, Chairman 
State Banking Board 
101 East P.i~h Street 
Jefferson City , Missouri 65101 

Dear t..Yr. Huber: 

OPJt-JION NO. 375 
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This official ooinion is issued in response to your request 
of June 25, 1971 , in which you in<1uire about the validity of the 
acquisition by "bank holding comnanies" of the stock of banks , in 
sufficient prooortion to have control of the banks . 

Section 362 .105(1) , RSMo 1969 , provides in part as follows: 

" . .. no bank or trust company shall maintain 
in this state a branch bank or trust company , 
or receive deposits or pay checks except in it s 
own banking house ... " 

There is an exception with regard to the maintenance of a single 
drive-in facility within the provisions of Section 362 . 107 , RSMo 
1969 . 

0ther important statutory provisions are as follows: 

Section 362 .415(2), RSMo 1969, provides as follows: 

"No cor por ation , domestic or foreign, other 
than a nat ional bank or a federal reserve 
bank, unless expressly authorized by the laws 
of this state , shall emplov any part o f its 
property, or be in any wav interested in anv 
fund which shall be employed for the purpose 
of receivin~ deposits , or issuing notes or 
other evidences of debt to be loaned or put 
i nto circulation as money." 

Section 362 . 420, RSMo 1969 , orovides as follows : 
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"No corporation, domestic or foreign, other 
than a corporation formed under or subject to 
the banking laws of the state or of the United 
~tates, except as permitted by such laws , shall 
by any implication or construction be deemed 
to possess the power of carrying on the busi
ness of discountin~ bills, notes or other evi
dences of debt, of receiving deposits, of 
buying and selling bills of exchange, or of 
issuing bills, notes or other evidences of 
debt for circulation as money, or of engaging 
in any form of banking." 

We understand that corporations are active in Missouri whose 
purpose includes the acouisition and ownership of stock in banks 
and trust companies, organized under Chapter 362 of the Missouri 
Revised Statutes and its predecessor statutes, or corporations or
ganized under the national banking laws and doing business in Mis
souri. Corporations of this kind are commonly referred to as "hold
ing companies.'' They are not organized under the banking laws . 
Some are organized under Chapter 351, R~Mo 19 69 (the "General and 
Business Corporation Act of Missouri"), and some may be organized 
under the laws of other states. 

The specific problem you present would ari s e if a "holding 
company" owned a majority of the capital stock of two or more 
corporations organized as "banks" or "trust companies." We will 
refer to the latter as the "subsidiary banks." 

In rendering our opinion , we assume that there are no viola
tions of the explicit provisions of Chapter 362, RSMo 1969. In 
particular we assume: (a) that the holding company is validly 
organized under Chapter 351, RSMo 1969, or some other statutes not 
providing for the organization of banks; (b) that each of the sub
sidiary banks operates within such restrictions as those of Sec
tion 362 . 170(1), RSMo 1969, as to loan limits and Section 362.210, 
RSMo 1969, as to reserves ; (c) that the name of the "holding com
pany" does not indicate that the corporation exis ts or has autho
rity to act as a bank or trust company; (d) that the directors of 
the subsidiary banks meet the qualifications of Section 362 . 245, 
RSMo 1969, as to residence and stock holdings; (e) that the holding 
company does not purport to engage in any of the transactions de
scribed in Section 362.415(2) or Section 362 .420 , RSMo 1969, for 
its own account; (f) that neither the holding company nor any sub
sidiary bank accepts deposits or pays checks on behalf of any other 
subsidiary bank. 

We also proceed on the assumption that some or all of the fol 
lowing circumstances may be present : (a) the holding company and 
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the subsidiary banks may advertise their affiliation and common 
ownershio ; (b) the names of some or all of the subsidiary banks 
may be similar , differing perhaps only as to the name of the place 
of operation; (c) that the holding company votes its stock so as to 
control the election of the board of directors of each subsidiary 
bank; (d) that the same individuals may be directors of the hold
ing company and of some or all of the subsidiary banks; (e) that 
the subsidiary banks maintain deposit accounts with each other and 
draw or sell drafts on these accounts; (f) that a subsidiary bank 
may obtain the participation of another subsidiary ba nk in a loan 
to one of its customers, when the proposed loan is in excess of the 
initiating bank ' s limit or is otherwise inconvenient, and with the 
obligation to each bank seoarate and distinct in form and obli~a
tion; (g) that a subsidiary bank may receive advice or services 
from another subsidiary bank , either gratuitously or for a con
sideration. He do not consider that these circumstances, indivi
dually or in the aggre~ate, would afrect the conclusion we reach, 
but we set then out here because they may ~ive rise to some question . 

We exnressly reserve, however, the ~uestion of the effect of 
the holdin~ company's or subsidiary bank's renresentation to the 
public that they act together on bankinr. or trust busjness. 

In rendering our opinion, we confine ourselves to the Missouri 
statutes. We specifically exclude consideration of the followinr,: 

(1) The Bank Holding Company Act in Title 12, United States 
Code . We assume that there has been any reouired compliance with 
the terms of this act and other federal statutes which may be 
applicable. 

(2) Any question of monopolization or restraint of trade under 
the federal or state antitrust laws . See annotation 83 A.L.R.2d 
374 . 

The question is whether a bank holding company is engaging 
in branch banking, in violation of Section 362.105(1), RSMo 1969, 
in obtaining and maintaining majority ownership and effective con
trol in two or more subsidiary banks operating within Missouri at 
different location . 

The Missouri statutes are explicit in prohibiting branch bank
ing. There are, however, no specific regulations on the ownership 
of stock in banks. In deciding whether to approve an application 
from a proposed new bank, the responsible authorities may give 
consideration to the qualifications of the principal owners; but, 
once a bank or trust company is organized, there are no restrictions . 
on the transfer of its shares . Section 362 . 073 , RSMo 1969 , requires 
the reporting of certain transactions affecting the control of banks 
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through stock ownership , and, by re~uir ing only reporting, would 
appear to sanction the acquisit1.on of controllin~ interests pro
vided the required reports are made . Nor are there any expressed 
restrictions on the ownership by the same individual, or group of 
individuals, of the controllin~ interest in any number of banks. 
We may say, in general, that acauisition of stock in banks and 
trust companies is not restricted by Missouri law. 

The Missouri statutes do not distinguish between ownership 
of shares by individuals and owners hiP by corporations. The owner
ship of bank stock is clearly included within the provisions of 
Section 351.385(6), RSMo 1969, which gives corporations organized 
under the General and Business Corporation Law very broad power to 
acquire and own the shares of other corporations. A business cor
poration could not acquire all the stock of a bank or trust com
pany, since there must be directors' qualifying shares as provided 
in Section 362 . 245, RSMo 1969, but there is no other limit. 

Chapter 362, RSMo 1969 , contains substantial restrictions on 
the stock ownership by banks and trust companies in other corpora
tions, but we need not consider these here since we are not con
cerned with shares held by banks. Our concern is with the holding 
of stock of banks. --

It is also important to observe the specific provisions of 
Missouri statutes with regard to "holding companies " in the owner
ship of shar es of railroad and str eet rai.lroad companies (Section 
387.260, RSMo 1969); telephone and telegraph companies (Section 
392 . 300(2), RS~o 1969); and utility companies (Section 393.190(2), 
RSMo 1969)) . These statutes contain specific restrictions on the 
holdin~ by one corporation of controlling or substantial interests 
in the stock of another corporation or corporations engaged i n the 
particular type of business in question. There are no comparable 
restrictions which refer to banks or trust companies or their stock . 

The holding company device , then , is not illegal on its face . 
The holding company maintains its corporate identity. Each of the 
subsidiary banks does also. The transactions of each are separate 
and distinct. If the holding company arrangement is to be found 
to be invalid, then, there must be a disre~ard of the corporate en
tity, so as to hold that the holding company is engaged in business 
at each location at which a subsidiary bank has its office . 

We find no Missouri cases which rule the precise point . Pro
hibit i ons on bank branches are quite common in the United States, 
and we find quite a few decisions from other states on the appli
cation and effect of branch bankin~ statutes Nhich seem to be en
tirely comparable to Missouri's. These hold, with a ~reat degree 
of uniformity, that the ownership of stock in two or more banks by 
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the same person or group of oersons, in and of itself , does not 
make the banks branches of each other . 

A leadin~ case which specifically involves the holding company 
device is First National Bank in n1111n~s v . First Rank Stock Cor
poration , 306 F.2d 937 (9th Ctr. 1962). The court held that two 
banks were not branches simply because the same holding company 
owned the controllin~ interest in each of them . It made no differ
ence that the hanks particinated in loans to~ether and acted as 
correspondents , or that one handled clearinf,S for the other. 

This case was cited and followed in Goldy v . Crane 445 P.2d 
212 (Colo. bane 1968) and Nemirow v . Bloom, 445 P.2d 214 (Colo. 
bane 1968) . These cases, decided the same day, dealt with the 
ownership by a holding company of controlling interest in the share s 
of as many as five banks . The court observed tha t each of the 
subsidiary hanks was " .. . a separate operational entity, both 
legally and functionally," and that the branch banking statutes 
did not forbid the arrangement. 

Another case in ooint is Clearfield State Bank v. Brigham , 24 
Utah 2d 339, 471 P . 2d.l61 (1970). 

Camden Trust Comnany v. Gidney, 301 F . 2d 521 (Aop. D.C . 1962), 
involved a situation in which a bank had sou~ht to establish a 
branch and had been denied permission because of the restrictions 
of state law , which permitted branches in limited circumstances . 
The majority stockholders and directors of the bank then applied 
for and obtained a charter for a new national bank, to operate at 
the same location as had been oronosed for the branch. By federal 
law a national bank may not establish a branch under circumstances 
in which a state bank could not do sa . The court held, however, 
that the institution of a new bank did not constitute the ooera
tion of a branch , even though the beneficial ownership was sub
stantially the same . The creation of the separate banking corpora
tion was not considered to be an evasion of the restrictions a~ainst 
branch banking, even though the occasion for it was the denial of 
permission to operate a branch. 

Other cases holding that the ownership of stock in more than 
one bank by the same person or group does not constitute branch 
banking are In reApplication of Kenilworth State Bank , 49 N.J . 
330, 230 A.2d 377 (1967); Daniel v. Best , 224 Iowa 1348 , 279 N.W. 
374 (1938); and Whitney National Bank in Jefferson Parish v. James , 
189 So.2d 430 (La . 1966) . This last case arose in a state which 
had specific re~ulation or bank holdin~ coMpanies (which , of course, 
Missouri does not have) . The court held that the statutes regula
ting holdin~ companies were not to be extended by imnlication to 
situations in which the same individuals owned stock in several 
banks . 
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The problem is discussed in 23 A.L.R.3d 683 ; Fletcher , Cyclo
pedia of Corporations, Vol. 6, Section 2539 . 3; Vol. 6A , Section 
2821 . 

We have given careful attention to the case of Metropolitan 
Holding Co . , Inc. v. Snyder , 79 F.2d 263 (8th Cir. 1935), which 
held that stockholders of a national bank could not avoid the in
dividual double liability then imnosed by the governing statutes, 
by placing their shares in a holding company . The court pointed 
to the specific statutory provision i~posing double liability for 
the protection of depositors and other creditors , and held that 
the individuals continued to be liable even though they placed 
ownership of their stock in the holding company . The opinion did 
not conclude that the holding company arrangement was otherwise 
unlawful or evasive . The case, furthermore , involved the applica
tion of federal law rather than Missouri law even though it arose 
in a Missouri setting . The court found a statutory policy in double 
liability, which it held could not be avotded by an incorporation . 
We do not believe that it is persuasive in the nresent inquiry, in 
view of the many closer cases. 

The Missouri courts consistently hold that corporate entities 
will be eiven effect in the absence of comnelling circumstances. 
The mere common ownership of stock, or interlocking of directorates , 
is not sufficient cause to disregard the corporate entity. Eisenbarth 
v. Equity Mut . Ins. Co. , 189 S . W.2d 168 (St.L . Ct . App . 1945). 

State v . Shell Pipe Line Corporation, 345 ~o . 1222 , 139 S . W.2d 
510 (1940) involved an oil corporation which did local business in 
Missour i. It formed a pipe line company as a wholly owned subsi 
diary . The pipe line company did not do local business in Missouri . 
Its operations , r ather , were wholly in interstate commerce. On 
this basis , it was claimed that the operations of the pipe line 
company could not be considered in determining the Missouri cor
poration franchise tax for the oil corporation . The court sustained 
the contention, on the basis that the pipe line company ' s operations 
were separate and distinct from those of the parent company . This 
result was reached even though the operation of the pipe line sub 
sidiary was convenient for the parent in t he carrying on of its re
gular business. The case stands for the proposition that a corpora
tion may organize a subsidiary , with the ri~hts of a separate legal 
person, so lon~ as the business and property of the subsidiary is 
maintained discretely and independent of the parent . 

The case of Turpin v. Chicago , Burlington & Quincy Railroad 
Company , 403 S . W.2d 233 (Mo . bane 1966) indicates that the Mis
souri courts maintain the general policy of respecting the corporate. 
entity. 
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We believe that the ~issouri courts would follow the cases 
from other jurisdictions in holdinv, that the mere ownership by a 
holding company of controlling stockholdings in several banks or 
trust companies does not constitute illegal branch banking . The 
Missouri statutes do not indicate substantial reason for departing 
from the usual policy of respect for the corporate entity. We note 
particularly the absence of restriction on concentration of owner
ship in banks, and the presence of specific regulation of holdin~ 
companies in other fields. The statutory policy against branch 
banking is apparently intended to control the size of individual 
banks, by limiting each to the deposit potential of a specific lo
cation. It is difficult to find a policy against concentration 
of ownership, when the means for concentrating ownership is pro
vided by law. We note the specific provisions of Section 362 . 415 
(2) , RSMo 1969, prohibiting a corporation which is not a bank being 
"in any way interested in a fund." If a holding company and its 
subsidiaries are distinct as to business or property, then there 
is no "fund" maintained by the holding company in violation of 
Section 362.415(2), RSMo 1969 . The holding company, rather, has 
ownership of shares, in subsidiaries which may maintain "funds." 
We believe that the le~islature would have been more specific if 
it had intended to inhibit the ownership of bank shares by non
banking corporations . 

If the holding company and the subsidiary banks were to com
mingle their assets and obligations , or incur joint and several 
liability to customers, then a different problem mi~ht be pre 
sented. In determining whether to give effect to the corporate 
entity , the Missouri courts seem to place great emphasis on the 
separation of corporate business and property . Individuals are 
allowed the privileges of incorporatinR and maintaining a separate 
legal entity, if they treat the corporation as a separate entity . 
In this connection we note that banks and trust companies are sub 
ject to detailed examination by state and federal authorities. It 
would be expected that this examination would determine whether 
there was any improper commingling of a bank's assets with those 
of another bank or of a holding company. 

CONCLUSION 

It is, therefore, the opinion of this office that a corpora
tion which is not organized as a bank or trust company does not 
engage in improper branch banking , in violation of Section 362.105 
(1), RSMo 1969, by owning a controlling interest in the shares of 
two or more banks or trust companies organized under Chapter 362, 
RSMo 1969, or predecessor statutes, so long as each bank or trust 
company is onerated and maintained as a distinct financial entity. 
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The fore~oing opinion, which I hereby approve , was prepared 
by my Special Assistant, Charles B. Blackmar . 

Yours very truly, 

')..L ,~_d 
JOH~ C. DANFORTH 
Attorney Gener al 
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