
CONFLICT OF INTEREST: 
HOUSING DEVELOPMENT 

COMMISSION: 

The Missouri Housing Development 
Commission is not disabled from 
retaining as "managing underwriter" 
in the marketing of its bonds or 

notes a firm engaged in the underwriting and investment banking 
business , which has served as the Commission ' s financial adviser 
i n the past and which proposes to render further services as 
financial adviser, without additional compensation, if selected 
as managing underwriter. 

Mr . Peter W. Salsich, Jr . 
Chairman, Missouri Housing 

Development Commission 
3642 Lindell 
St. Louis, Missouri 63108 

Dear Mr. Salsich: 

July 14 , 1971 

OPINION NO. 319 

F\ LED 
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This official opinion is issued pursuant to your request 
of recent date in which ~ou tender certain questions regarding 
a proposed contract between Missouri Housing Development Commis
sion hereinafter referred to as the "Commission" and a firm 
generally engaged in the business described as "investment banking" 
or "underwriting", hereinafter referred to as the "Firm". You 
ask whether the arrangement presents any conflict of interest or 
whether there is any other reason why the contract is improper 
or unenforceable. 

The Commission is established by Chapter 215 of the Missouri 
Revised Statutes of 1969, as a "governmental instrumentality of 
the state of Missouri, .. and a "body corporate and politic." 

It entered into a contract with the Firm, for a consider
ation , which called for the rendition of financial advisory ser
vices by the Firm. Before approving this contract the Commission 
requested several companies in similar business to submit pro
posals, and considered proposals from others, before deciding to 
enter into the contract. It selected the Firm in the exercise 
of its judgment. At this time the Commission knew that the Firm 
was engaged in the business of "underwriting" -- issues of sec-
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urities -- that is, of facilitating the marketing of securities 
of various types . Its compenstaion for underwriting services is 
normally based on a percentage of the securities sold. No under
wri ting services were performed under the initial contract between 
the Commission and the Firm . This contract will expire June 30, . 
1971. 

Under the present contract, the Firm has been advising 
the Commission on the feasibility of various financing plans 
including the issuance and sale of negotiable revenue bonds and 
notes. It has also assisted the Commission in explaining its 
func tions and powers to potential investors. 

At the present time , The Commission has under consideration 
a proposal for the Firm to serve as "managing underwriter" for 
the first bonds and notes that may be issued by the Commission . 
As such the Firm would be responsible for forming an "investment 
banking group " to submit a proposal to the Commission to purchase 
the bonds of the Commission for resale to investors. In addition, 
the Firm would conduct meetings at var ious places in Missouri and 
elsewhere to discuss with potential investors the sale of the 
Commission's obligations. It is also contemplated that the Firm 
will continue to . ~ender financial advice, in the event that it is 
selected as managing underwriter, and that it will receive no 
additional compensation for such services . The Commission would 
have the right to reject the Firm ' s bid and to negotiate with 
others. 

You ask whether the facts as detailed above indicate any 
conflict of interest , or whether any other reason appears as to 
why the arrangement is not proper. 

We have no hesitation in saying that the general powers 
of the Commission as set out in Section 215.030, RSMo 1969, and 
the specific power to issue notes and bonds as found in Section 
215.120, RSMo 1969, are ample to permit the Commission to enter 
into contracts for financial advisory services, and to enter into 
underwriting agreements in order to facilitate the marketing of 
the bonds. The proposed contract, then appears to be within the 
authority of the Commission, unless there is a conflict of inter
es t. 

The Missouri conflict of interest statutes (Sections 
105 . 450 to 105.495, RSMo 1969) manifestly do not apply to this 
situation . These statutes relate to the private business relation
ships of state officers , employees and agencies . 

Any discussion of conflict of interest problems, especially 
in r elation to the marketing of securities , should begin with the 
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consideration of the well known and highly publicized case of 
United States v . Mississi i Valle Generatin Co. 364 U.S. 520 
(19 1), involving the "Dixon-Yates" contract. A certain Mr. 
Wenzell was a vice president of First Boston Corporation. He 
undert ook uncompensated service as a "consultant" to the Burea'l.l 
of the Budget. As such he was one of the government negotiators 
in a contract for the construction of generating facilities by 
a group of investor owned utilities for the government. The 
contract would require the issuance of bonds by the utilities, 
and First Boston had rer,ularly served as the underwriter for 
their bond issues. Wenzell did not resi gn his position with 
First Boston while serving the Bureau of the Budget , and his 
dual relationship was apparently known to the utilities. He had 
left the government service before the contract between the 
government and the utilities wa s executed. The contract was later 
abandoned and the utilities made a claim for breach . The Supreme 
Court of the United States stated the issue as follows: 

" .. . whether Wenzell's executive position 
with First Boston and his simultaneous activ
ities on behalf of the Government constituted 
an illeeal conflict of interest; ... " 
Id. at 547 . 

The Court found that there was such a conflict. It thought 
that Wenzell might hav~ been disposed to yield to the utilities' 
demands or suggestions during the negotiations, because unless 
some contract were negotiated then First Boston would not have an 
opportunity to get the underwriting business. It therefore, 
reversed the judgment of the Court of Claims and denied the 
utilities' claim. It concluded that the conflict rendered the 
contract unenforceable at the instance of parties who were aware 
of the dual role. 

The Court placed great importance on the terms of a federal 
criminal statute , 18 U. S .C. 434 , now repealed, which related to 
intereste~ persons acting as government agents. The opinion 
also speaks, however, in terms of general principles of law and 
equity. We feel, therefore, that the present inquiry should 
be tested against the standards of the Missis s ippi Valley case. 

The Mississippi Valley case is considered a very strict 
application of principles of conflict of interest. It found 
that Wenzell was a government agent even though he was described 
as an "adviser" and was not compensated for his services, and 
did not have the authority to approve or disapprove the contract. 
It also found that the conflict remained even though he had left 
the government service before the contract was executed, since 
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the effect of the conflict might have been f el t in the neeotiations 
in which he had a part. Nor was the conflict eliminated because 
First Boston had no assurance that it would receive the under
writing business , since it had a good opportunity to get the 
business and would have no chance if the const ruction contract· 
did not go through. Nor could the situation be saved because 
Wenzell's superiors in the Bureau of the Budget knew of his dual 
relationship, since one g overnment agent may not consent to a 
violation of a conflict of interest statute by another. The 
case stands for the proposition that the possibility of conflict 
of interest on the part of one who participates in the negotiations 
and consummation of government contracts will render the contracts 
unenforceable by an opposing party who knows of the conflict. 

In the situation you describe, the Firm has no authority 
to make or negotiate for contracts to which the Commission is a 
party. It has been retained to advise the Commission on matters 
within its special knowledge, and this knowledge is obviously gained 
through experience in the marketing of securities . The Commission 
has the responsibility for all contracts or decisions. It may 
accept or reject any advice given , and is not required to accept 
or reject any contract proposed or tendered by the Firm. 

The Firm, as financial adviser , might very probably recom
mend financing of a type in which it re~ularly participates. We 
do not consider, however, that this situation alone presents an 
improper conflict of interest. The situation is indistinguishable 
from that of a lawyer retained to explore a problem and make re
commendations. If he were to recommend litigation then this might 
be to his financial advantage , but a client may nevertheless 
employ him by reason of his skill and training . The Firm's in
terest in underwriting business is well known to the Commission . 
The mere fact that it receives advice from the Firm does not 
disable the Commission from dealing at arm ' s length. 

The Court in th e Mississippi Valley case was concerned 
about the possibility that the utilities might have demanded the 
exclusion or inclusion of a particular contract term, and might 
have told Wenzell that they would not be interested in the con
tract if the demand were not met . The term might have been one 
which was adverse to the government , to the extent that the 
government should not enter into a contract if the demand were 
met. The Court feared that Wenzell might yield the government ' s 
position in order that there would be a bond issue which First 
Boston might have a chance at. We see no comparable situation 
here . The Commission is able to deal at arms length with the 
Firm, and with any other contracting parties. It does not have 
an agent who may be tempted to yield on points of vital import-
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ance to it. 

This conclusion seems consistent with Missouri authorities . 
The Missouri courts apply a rather strict standard of conflict 
of interest , as is shown by the opinion in Heit v. Bixby, 276 
F.Supp . 217 (E . D. Mo . 1967), involvin~ Missouri law and con
taining discussion of numerous Missouri cases. That case, 
however , involved a secret profit by individuals who were 
officers of one corporation and directors of another having 
contract r elations with it . If the proposed profit had been 
disclosed in advance to all concerned , the result undoubtedly 
would have been different. See , e.g. Hawkins v. Mall , Inc. , 
444 S.W . 2d 369 (Mo . 1969) . 

In Streett v . Laclede-Christy Compan~ , 409 S . W. 2d 691 
(Mo . 1966) , the court held that directors o a corporation may 
e xpe nd cor porate funds in resisting a "takeover" bid if they are 
of the opinion that the takeover would be harmful to the corporation, 
even though they have a vested personal interest in maintaining 
the status quo so that they may continue to hold their offices 
and receive their salaries . 

In Strandberg v . Kansas City, 415 S . W.2d 737 (Mo . 1967), 
a law fi r m had negotiated the sale of land under a contract which 
was conditioned on the rezoning of the property . One of the 
members of that firm was then elected mayor. (He had not partic
ipat ed in the work for the client , although it is doubtful that 
this circumstance is of great importance.) Under the charter 
of the city involved, rezoning had to be approved by the City 
Council and the mayor was a voting member of the counc il . As 
soon as t he mayor took off ice , t he firm withdrew from the employ
ment and sent a statement for services . Some time later the re
zoning matter came before the council. The mayor voted in f avor 
of r ezon ing and, without his vote , the rezoning would not have 
passed . The court held that the professional relationship ante 
dating his service as mayor did not disable him from voting. His 
on l y present interest was in the firm ' s statement for services , 
unpai d at the time of the suit, and the court did not feel that 
this was a substantial interest . 

We consider , therefore, that the conflict - of- interest 
si tuation as discussed in the Mississippi Valley case is not 
pre sent in the situation you inquire about, and, that under the 
Missouri cases just discussed , there is no invalidating conflict 
of i n ter est . The Commission is free to evaluate any proposal 
by t he Firm and to deal at a r ms length with the Firm. It is 
conceivable that the Firm ' s experience as financial adviser may 
i mprove i ts chances of se curing the contract as managing under-
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writer, but any advantage is not achieved through conflict of 
interest or dual agency. The Commission has the responsibility 
for any contract for underwriting services. It is free to 
accept the Firm's proposal or to contract with others. 

If the Firm were unavailable as managing underwriter, 
indeed, the Commission might be at a disadvantage. It should 
be able to accept the best proposal available, and should not 
be disabled from dealing with the underwriter who has the most 
experience and also may render the best service, unles s there 
are compelling circumstances . 

In emphasizing the Commission's authority to deal with 
all available underwriters we do not mean to imply that the 
Commission is necessarily required to invite bids for under
writing services. The Commission might conclude, in the ex
ercise of its judgment, that it should negotiate with an indi
vidual company rather than making a public invitation . In the 
absence of statutory requirements as to the method for negotiation 
of contracts , the decision as to whether to invite competitive 
bids or use direct negotiation is a matter of judgment . See Otis 
& Co . v . Pennsylvania R. Co., 61 F.Supp . 905, (E.D. Pa . 19~5)-,--
affirmed 155 F.2d 522 (3rd Cir . 19~6 . ) 

Nor do we perceive any reason why the Firm could not con
tinue to render financial services to the Commission in an advisory 
·~apacity, after its selection as managing underwriter, and with
out additional compensation . Just as in the case of the lawyer, 
the services are of an expert nature and, although it is conceiv
able that the expert will benefit from additional financing of a 
kind in which it is active, the Commission is entitled to evaluate 
the advice and to deal at arms length as to any recommendations. 
The Commission may also take the Firm's experience and its 
willingness to render future services into account in deciding 
whether to employ the Firm as managing underwriter. These are 
items of valu e and are part of the "package" which one dealing 
at arms' length would evaluate . 

CONCLUSION 

The Missouri Housing Development Commission is not disabled 
from retaining as "managing underwriter" in the marketing of its 
bonds or notes a firm engaged in the underwriting and investment 
banking business , which has served as the Commission's financial 
adviser in the past and which proposes to render further services 
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as financial adviser, without add itional compensation, if selected 
as managing underwriter . 

The foregoing opinion, which I hereby approve , was prepared 
by my Special Assistant, Charles B. Blackmar . 

Very truly y~ . 

~ D:NFORTHL-f...:U 
Attorney General 
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