
MAGISTRATES: 
POPULATION: 

An additional ma~istrate created under 
the provisions of Section 482.010, 
RSMo 19 69 , does not become a regular 

magistrate under said section when the county becomes entitled to 
another re~ular magistrate because of an increase in the number of 
the inhabitants of the county. When the county becomes entitled 
to a second magistrate because of a population increase indicated 
by the 1970 census, the governor has the authority to appoint a 
re gular magistrate on or after July 1, 1971, who serves until the 
next general election. If such regular magistrate is not appointed, 
the temporary magistrate has authority to continue to act unti l a 
regular ma~istrate is chosen at the next general election and duly 
qualifies and takes office . The re~ular magistrate elected at the 
November 1972 general election holds office for an unexpired term 
ending December 31, 1974 . 

OPINION NO. 127 
AMENDED 
January 22, 197 3 

Honorable Arlie H. Meyer 
State Representative 
Forty- fourth District 

May 13, 1 971 

Room 235 , Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Me yer: 

FILED 
/47 

This opinion is in response to your rea uest for an opinion 
of this office with respect to the followin~ situation: 

"This Magistrate Court, District Number 
Two, was created in accordance with Ar
ticle V, Section 18, of the Missouri 
Constitution and RS Mo. 482. 010 and RS 
Mo 482.040 by the Circuit Court of St. 
Charles County, durin~ 197 0 and prior 
to the primary election. In the in
stant case, on petition of five hundred 
qualified voters, the circuit court, 
after publication of notice and hearing , 
found from the evidence that the admin
istration of justice required an addi
tional magistrate and that the need was 
not a temporary and that a oermanent need 
existed. The Court was r ed i s tricted and 



Honorable Arlie H. Meyer 

I was elected magistrate on November 3, 
1970, for the four year term begi nning 
January 1, 1971 . The United States Cen
sus, which was completed after my election, 
has det ermined that the population of St. 
Charles County now exceeds 92 , 000 persons. 

"The Miss ouri Constitution and Section 
482.010 RS Mo 1969 provides that there 
shall be two Magis trates in counties hav
ing more than 70,000 and less than 100 , 000 
inhabitants . Section 1.100 RS Mo. 1969 
would indicate t hat the 1970 cens us will 
become effective on July 1, 1971, for 
matters other th a r. salaries and fee s of 
county officer s and t hat those particular 
matters became effective on January 1, 
1971. Section 482.150 R~ Mo 1969 pro
vides that the Stat e sha ll pay all Mae
istrat es except those additional magi s 
trates crea t ed by the circuit court and 
whose salaries shall be paid by the county; 
483 . 49n provldes siMilarly that the clerks 
and deputi es of additional magistrates 
shall be paid_ by the county. 

urn view of the foregoing , the State Comp
troller ' s office and t he County Court of 
St. Charles County have r equested that I 
oLtain an opinion of the Attorney General 
as to whet her the increase in popu lation 
of the county to ove r 70,000 changed the 
status of Magistrate of Di strict Number 
2, from an ' additional ' Magistrate to a 
'regular' one by reason of the census. 
The opinion s hould also advise if t he 
State will become liable f or payment of 
the salaries of the Magistrate, his clerk 
and deputy and, if so, the date whe n t he 
State's liability for the salari es begjns. " 

As noted in the question, the additional magistrate was elected 
under the provisions of Section 482. 010, RS~o 1969 , after being au-

· thorized by a proper order of the c i rcui t court. We understand that 
the order when initially entered was certified to the governor but 
that no interim appointment was made by the governor as provided in 
that section . In the absence of suc h appointment, we believe that it 
was proper to elect th e magistrate at t he nex t general election for 
the full term. 
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It is also correct as has been noted above, that Section 
482.150, RSMo 1969, requires that the salaries of additional mag
istrates whose offices are created by order of the circuit court 
as provided for in Article V, Section 18 of the Mis s ouri Consti
tution (Section 482.010) shall be paid by the county. It is also 
correct that Section 483.490, RSMo 1969 , provides that the "salaries 

· of clerks, deputy clerks and employees of additional magistrates 
whose offices are created by order of the circuit court as pro
vided in Section 482.010, RST1o, shall be paid by the county as 
the salaries of such magistrates are required to be paid." 

As noted above, Section 482.010, provides that in "counties 
of more than 10,000 and less than 100, 000 inhabitants , there shall 
be two magistrates. " 

Section 1.100 , RSMo 1969, provides that: 

"1. The population or any political subdi 
vision of the state for the purpose of 
repr esentation or other matters including 
the ascertainment of the salary of any 
county officer for any year or for the 
amount of fees he may r etain or the 
amount he is allowed to pay for deputies 
and assistants is determined on the basis 
of the last previous decennial census of 
the United States. For the purposes of 
this section the effective date of the 
1960 decennial census of the United States 
is July 1, 1961, and the effective date 
of each succeeding decennial census of 
the United States is July first of each 
tenth year after 1961 ; exc ept that for 
the purposes of ascertaining the salary 
of any county officer for any year or 
for the amount of fee s he may retain or 
the amount he is allowed to pay for deputies 
and assistants the effective date of the 
1960 decennial census of the United States 
is January 1, 1961, and the effective date 
of each succeeding decenn jal census is 
January first of each tenth year after 
1961. 

"2. Any law which is limited in its 
operation to counties, cities or other 
political subdivisions having a specified 
population or a specified assessed val
uation shall be deemed to include all 
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counties, cities or political subdi
visions wh ich thereafter acquire such 
population or a ssessed valuation as 
well as those in that category at the 
time the law passed ." 

We turn fi rst to a consideration of whether the additional 
magistrate auth orized by order of the circuit court automati cally 
becomes th e second magistrate required by Section 482.010, RSMo 
1969 , f or such a county. We hold that he does not . 

Section 482.010 , RSMo 1969, above referr ed to provides for 
two types of magistrate judges. First , thi s section requires what 
might be termed "a regular mag istrate", that i s , an office which a 
county must have because of its population. Second , it provides 
for "additional magistrates", which may be authorized in addition 
to the number of "regular magistrates 11 if the circuit court of 
the county involved finds that the administration of justice r e 
quires such additional magistrate . The difference in the classi
fication is obvious fr om Section 482.150, RSMo 1969, which pro
vides that regular magistrates shall be paid by the state and also 
provides that additional mag istrates shall be paid by the county . 
The differ ence is further exemplified by Section 483 . 490 , RSMo 
1969, which provides that the salaries of clerks and deputy clerks 
and employees shall be paid by the state as provided ·excep t for 
such employees of additional magistrates whose offices are 
created by order of the circuit court. 

The office of regular magistrate which is required by r eason 
of the change in the population of the county is separate and distinct 
from the office of additional magistrate created by the circuit court 
according to the needs of jus tice. In our view , the additional 
mag istrate created by the order of the circuit court does not, there
f ore, become the new magistrate and does not occupy the position 
cr eated by the change of population. 

The question is then whether the county will have three mag
istrate judges at the time of the creation of the new position . 

The number of magistrates in each county i s fixed in our 
Constituti on , Section 18 , Article V. Section 482.010 , RSMo 1969 , 
merely copies t he constitutional provision. Both the Constitution 

_and the statute authorize the circuit court upon petition and after 
hearing to increase the "foregoing number 11 of magistrates in any 
county "according to the needs of justice , and similarly to de 
crease "such increased number" The "foregoing number" obviously 
refers to the numbe r fixed by the Constitution and statute , 
namely one magi strate in counties in the thirty to seventy thou
sand class ification and two magistrates in the seventy to one 
hundred thousand classification . 
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The order of the circuit court which created the additional 
magistrate for that county stated that the number of magistrates 
was to be increased by one . This could, of course, mean only that 
the number of magistrates then required in the interests of justice 
was two. Now that the situation is changed so that by reason of 
the i ncrease in population "the foregoin g number" is two, the 

.circuit court order authorizing an increase in the number of mag
istrates from one to two can not be construed to be a finding 
that the number should be increased from two to three. Bearing 
in mi nd that the circuit court made the finding "according to the 
needs of justice" it i s our opinion that when the county becomes 
entitled to two "regular magistrates" the circuit court order is 
functus officio and no longer of any force or effect. That is, 
it is settled law that when an office has fulfilled its function 
and an order has accomplished its purpose it becomes functus 
officio. 37 C.J.S. Functus Officio, p. 1~01 . State v. Atterbury, 
300 S . W.2d 806 (Mo. en bane 1957), Siemers v. St. Louis Electrical 
Terminal Ry. Co., 155 S.W.2d 130 (Mo. 1941). Hence effective with 
the incumbency of the new regular magistrate there will no longer 
be any additional magistrate unless and until the circuit court 
makes a new findinc , after a hearing, that the needs of justi ce 
require that the number of maeistrates be increased from two to 
three . 

This then brings us to a consideration of when the reGular 
magi strate ' s office i s created and at what point in time the ad
ditional magistrate position ceases to exist. 

In this case we note that the term of the additional 
tilagistrate will not have expired as of July 1, 1971, which in our 
view is, under Section 1.100, RSMo 1969, the effective date for 
the appointment of the second magistrate required by Section 
~82 . 010 when a county has more than 70, 000 and less than 100,000 
population. 

vides: 
Article VII, Section 12 of the ~Ussouri Cons titution pro-

"Except an provided in this Constitution, 
and subj ect to the rizht of res :t r:na tion , 
all officers shall hold office for the 
term thereof, and until their successors 
are duly elected or aprointed and qual
ified." 

However , with respect to t his constitutional provision, 
the Missouri Supreme Court held in State ex rel. Voss v. Davis, 
~lA S.~ . 2d 163 (Mo. 1967) at l.c. 168, that there is no con
stitutional inhibition against the mere shortening of the term of 
an existing statutory office by legislation aimed at the office 
r ather than at its incumbent. 
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We note also with respect to the term of the magis trate 
that there is no constitutional provision specifically prohibiting 
the legislature from removing the incumbent ma~istrate by abolishing 
the office as is the case with respect to circuit judges under 
Section 15 of Article V of the Missouri Constitution. As a result 
it is our view that at a certain point which we will hereafter 
indicate, the additional magistrate office created by the cir-
cuit court decree is abolished by operation of law and even t hough 
he was in fact in this case elected for a specific term, his office 
will be abolished before the end of his term without violating the 
Constitution. 

We further note that our Missouri Supreme Court en bane in 
the case of State v. Kiburz, 208 S.W.2d 285 (1947) held at l.c. 
290 that: 

" .. . In State ex rel Brown v . t4cMillan, 
108 Mo. 153, 159, 18 S .W. 784, 785, it 
was said: 'We think that both authority 
and the spirit of our institutions favor 
the view that when an office is created, 
and no restrictions for filling the va
cancy are imposed, a vacancy arises i pso 
facto. ' . . . " 

Turning next to Section 482.020, we note that oara~raph 2 
of such section states: 

"When a vacancy occurs in the office of 
the magistrate, the governor may supply 
the same by the anpointment of some 
person competent and qualified, who shall 
hold his office until the next ~eneral 
election at which a successor shall be 
elected for the unexoired or the full 
term as the case may be." 

It follows that the governor is authorized and emoowered by 
this statute to appoint some qualified person to the vacancy which 
arises in the second re~ular magis trate position. Whether or not 
the governor makes such an appointment the position will be filled 
at the next general election . 

However, it is also our view that if the second re~ular ma~
istrate vacancy is not filled by the ~overnor, the needs of the 
administration of justice as found by the order of the circuit 
court to require two ma~istrates for the county have not been met 
and the order of the circuit court creat in~ the a dditional ma~
istrate office does not become functus officio until a regular 
ma~istrate is elected at the next general election. In order words, 
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it is our view that the additional magistrate office continues 
to exist until an appointment is made to fill the second regular 
magistrate position or , until a re~ular magistrate elected at the 
November 1972 genera l election takes office. Once such an appoint
ment is made or an elected second regular magistrate takes office 
the office of additional ma~istrate is abolished and the last in 
cumbent is without authority to act as additional ma~istrate, re~
ular magistrate or as a substitute for either of the two regular 
magistrates. 

We are further of the view that as lon~ as the additional 
magistrate remains in office he does so by virtue of the order 
of the circuit court and because of the needs of justice and it 
follows that in such case the additional magist rate and his clerks 
continue to receive their compensation from the county as provided 
above. 

Finally, this opinion has been modified and amended to correct 
a misstatement in the former conclusion (without modification of 
statutor y quotations herein as such changes made since the is suance 
of the opinion are not significant) to ex~ress our view that the 
term of a regular ma~istrate elected at the 1 972 election wil l ex
pire in accordance with the provisions of Section 482 . 010. That 
is, magistrates are elected every four years be~innin~ in 194 6 for 
terms be ginning the followin~ January l under the provisions of 
Sections 482.010 and 482.050. The vacancy filled by election in 
the regular magistrate position is therefore for the unexpired 
portion of such term which expires December 31, 1974, and the suc
cessor in office is to be chosen at the ~eneral election in 1974. 

CONCLUSION 

It is the opinion of this office that an additional magistrate 
created under the provisions of Section 482 . 010 , RSMo 1969, does 
not become a regular ma~istrate under said sect ion when the county 
becomes entitled to another regular ma~istrate because of an in
crease in the number of the inhabitants of the county. When the 
county becomes entitled to a second magistrate because of a popu
lation increase indicated by the 1 970 census , the gove rnor has the 
authority to appoint a regular magistrate on or after July 1, 1971, 
who serves until the next general election. If such regular mag
istrate is not appointed, the temnorary mag istrate has authority 
to continue to act until a regular magistrate is chosen at the 
next genera l election and duly qualifies and takes office. The 

· regular magistrate elected at the November 1972 general election 
holds office for an unexpired term endin~ December 31, 1974. 
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The fore~oin~ opinion, which I hereby approved, was prepared 
by my assistant, John c. Klaffenbach. 
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Very truly yours, 

~,uo-~~ 
JOHN C. DANFORTH 
Attorney General 


