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It is also correct as has been noted above, that Section
482.150, RSMo 1969, requires that the salaries of additional mag-
istrates whose offices are created by order of the circuit court
as provided for in Article V, Sectlion 18 of the Missouri Consti-
tution (Section U482.010) shall be pald by the county. It is also
correct that Section 483.490, RSMo 1969, provides that the "salaries
of clerks, deputy clerks and employees of additional maglstrates
whose offices are created by order of the circult court as pro-
vided in Section 482.010, RSMo, shall be paid by the county as
the salaries of such maglistrates are required to be paid."

As noted above, Section 482.010, provides that in "counties
of more than 70,000 and less than 100,000 inhabitants, there shall
be two maglistrates."

Section 1.100, RSMo 1969, provides that:

"l. The population of any political subdi-
vision of the state for the purpose of
representation or other matters including
the ascertainment of the salary of any
county officer for any year or for the
amount of fees he may retain or the

amount he 1is allowed to pay for deputies
and assistants 1s determined on the basis
of the last previous decennial census of
the United States. For the purposes of
this section the effective date of the
1960 decennial census of the United States
is July 1, 1961, and the effective date

of each succeeding decennlal census of

the United States 1is July first of each
tenth year after 1961; except that for

the purposes of ascertaining the salary

of any county officer for any year or

for the amount of fees he may retain or
the amount he 1is allowed to pay for deputies
and assistants the effective date of the
1960 decennial census of the United States
1s January 1, 1961, and the effective date
of each succeeding decennial census is
Jaguary first of each tenth year after
1961.

"2. Any law which 1s 1limited in its
operation to counties, cities or other
political subdivisions having a specified
population or a specified assessed val-
uation shall be deemed to include all
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counties, cities or political subdi-
visions which thereafter acquire such
population or assessed valuation as
well as those in that category at the
time the law passed.”

) We turn first to a conslderation of whether the additional
magistrate authorized by order of the circult court automatically
becomes the second magistrate required by Section 482.010, RSMo
1969, for such a county. We hold that he does not.

Section 482.010, RSMo 1969, above referred to provides for
two types of magistrate judges. First, this section requires what
might be termed "a regular magistrate", that 1s, an office which a
county must have because of its population. Second, it provides
for "additional magistrates', which may be authorized in addition
to the number of "regular magistrates" i1f the circuit court of
the county involved finds that the administration of Justice re-
quires such additional magistrate. The difference in the classi-
fication 1s obvious from Section 482.150, RSMo 1969, which pro-
vides that regular magistrates shall be paid by the state and also
provides that additional magistrates shall be paid by the county.
The difference is further exemplified by Section 483.490, RSMo
1969, which provides that the salaries of clerks and deputy clerks
and employees shall be palid by the state as provided except for
such employees of additional magistrates whose offices are
created by order of the circuit court.

The office of regular maglistrate which is required by reason
of the change in the population of the county is separate and distinct
from the office of additional magistrate created by the circuit court
according to the needs of Justice. In our view, the additional
magistrate created by the order of the circult court does not, there-
fore, become the new magistrate and does not occupy the position
created by the change of population.

The question 1s then whether the county will have three mag-
istrate judges at the time of the creation of the new position.

The number of magistrates in each county 1s fixed in our
Constitution, Section 18, Article V. Section 482.010, RSMo 1969,
merely coples the constitutional provision. Both the Constitution
and the statute authorize the circuit court upon petition and after
hearing to increase the "foregoing number" of magistrates in any
county "according to the needs of Jjustice, and similarly to de-
crease "such increased number". The "foregoing number" obviously
refers to the number fixed by the Constitution and statute,
namely one maglistrate in counties in the thirty to seventy thou-
sand classification and two magistrates in the seventy to one
hundred thousand classification.

wlli



Honorable Arlie H. Meyer

The order of the circuit court which created the additional
magistrate for that county stated that the number of magistrates
was to be increased by one. This could, of course, mean only that
the number of magistrates then required in the interests of justice
was two. Now that the situation 1s changed so that by reason of
the increase in population "the foregoing number" is two, the
.eircuit court order authorizing an increase in the number of mag-
istrates from one to two can not be construed to be a finding
that the number should be increased from two to three. Bearing
in mind that the circult court made the finding "according to the
needs of Justice" it 1is our opinion that when the county becomes
entitled to two "regular magistrates" the circuilt court order is
functus officio and no longer of any force or effect. That is,
it is settled law that when an office has fulfilled its function
and an order has accomplished 1ts purpose it becomes functus
officio. 37 C.J.S. Functus Officio, p. 1401. State v. Atterbury,
300 S.W.2d 806 (Mo. en banc 1957), Siemers v. St. Louls Electrical
Terminal Ry. Co., 155 S.W.2d 130 (Mo. 1941). Hence effective with
the incumbency of the new regular magistrate there will no longer
be any additional magistrate unless and until the circuit court
makes a new finding, after a hearing, that the needs of Justice
require that the number of magistrates be increased from two to
three.

This then brings us to a consideration of when the regular
magistrate's office 1s created and at what point in time the ad-
ditional magistrate position ceases to exist.

In this case we note that the term of the additional
magistrate will not have expired as of July 1, 1971, which in our
view 1s, under Section 1.100, RSMo 1969, the effective date for
the appointment of the second magistrate required by Section
482.010 when a county has more than 70,000 and less than 100,000
population.

Article VII, Section 12 of the Missouri Constitution pro-
vides:

"Except as provided in this Constitution,
and subject to the rizht of resignation,
all officers shall hold office for the
term thereof, and until their successors
are duly elected or approinted and qual-
ified."

However, with respect to this constitutional provision,
the Missouri Supreme Court held in State ex rel. Voss v. Davis,
418 s.w.2d 163 (Mo. 1967) at l.c. 168, that there is no con-
stitutional inhibition against the mere shortening of the term of
an existing statutory office by legislation aimed at the office
rather than at its incumbent.
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We note also with respect to the term of the magistrate
that there is no constitutional provision specifically prohibiting
the legislature from removing the incumbent magistrate by abolishing
the office as 1s the case with respect to circuilt judges under
Section 15 of Article V of the Missouri Constitution. As a result
i1t 1is our view that at a certain point which we will hereafter
indicate, the additional magistrate office created by the cir-
cult court decree 1s abolished by operation of law and even though
he was 1n fact 1n thls case elected for a specific term, his office
will be abolished before the end of his term without violating the
Constitution.

We further note that our Missouri Supreme Court en banc in
the case of State v. Kiburz, 208 S.W.2d4 285 (1947) held at 1l.c.
290 that:

". . . In State ex rel Brown v. McMillan,
108 Mo. 153, 159, 18 S.w. 784, 785, 1it
was sald: 'We think that both authority
and the spirit of our institutions favor
the view that when an office 1s created,
and no restrictions for filling the va-
cancy are imposed, a vacancy arises 1ipso
faetn.: » & &F

Turning next to Section 482.020, we note that paragraph 2
of such section states:

"When a vacancy occurs in the office of
the magistrate, the governor may supply
the same by the arpolintment of some
person competent and qualified, who shall
hold his office until the next general
election at which a successor shall be
elected for the unexpnired or the full
term as the case may be."

It follows that the governor is authorized and empowered by
this statute to appoint some qualified person to the vacancy which
arises in the second regular magistrate position. Whether or not
the governor makes such an appointment the position will be filled
at the next general election.

However, it 1is also our view that 1f the second regular mag-
istrate vacancy 1s not filled by the governor, the needs of the
administration of Jjustice as found by the order of the circult
court to require two maglstrates for the county have not been met
and the order of the circuilt court creatine the additional mag-
istrate office does not become functus officio untll a regular
magistrate 1s elected at the next general election. In order words,
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it is our view that the additlonal magistrate office continues

to exist untll an appointment is made to fill the second regular
magistrate position or, until a repular magistrate elected at the
November 1972 general election takes office. Once such an appoint-
ment is made or an elected second regular magistrate takes office
the office of additional maglistrate 1s abolished and the last in-
cumbent is without authority to act as additional magistrate, reeg-
ular magistrate or as a substitute for either of the two regular
maglstrates.

We are further of the vliew that as lonpg as the additional
magistrate remains in office he does so by virtue of the order
of the circult court and because of the needs of Jjustice and it
follows that in such case the additional magistrate and his clerks
continue to receive their compensation from the county as provided
above.

Finally, thils opinion has been modified and amended to correct
a misstatement in the former conclusion (without modification of
statutory quotations herein as such changes made since the 1ssuance
of the opinion are not significant) to exnress our view that the
term of a regular magistrate elected at the 1972 election will ex-
pire in accordance with the provisions of Section 482.010. That
is, magistrates are elected every four years beginning in 1946 for
terms beginning the following January 1 under the provisions of
Sections 482.010 and 482.050. The vacancy filled by election in
the regular magistrate position 1s therefore for the unexpired
portion of such term which expires December 31, 1974, and the suc-
cessor in office is to be chosen at the general election in 1974,

CONCLUSION

It 1s the opinion of this office that an additional magistrate
created under the provisions of Section 482.010, RSMo 1969, does
not become a regular magistrate under said section when the county
becomes entitled to another regular maglstrate because of an in-
crease in the number of the inhabitants of the county. When the
county becomes entitled to a second magistrate because of a popu-
lation increase indicated by the 1970 census, the governor has the
authority to appoint a regular magistrate on or after July 1, 1971,
who serves until the next general election. If such regular mag-
istrate 1s not appointed, the temporary magistrate has authority
to continue to act until a regular magistrate is chosen at the
next general election and duly qualifies and takes office. The
"regular magistrate elected at the November 1972 general election
holds office for an unexpired term ending December 31, 1974.
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The foregoing opinion, which I hereby approved, was prepared
by my assistant, John C. Klaffenbach.

Very truly yours,

Mc KQ_«/.WH

JOHN C. DANFORTH
Attorney General
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