
SCHOOLS : 
APPROPRIATIONS : 
CONSTITUTIONAL LAW: 

1. That the Governor may not con
stitutionally veto an appropriation 
bill for free public schools. ? . 
That the Governor may not constitu

tionally veto any portion of an appropriation hill for free public 
schools . 3. That the Governor may not reduce any portion of an ap
propriation for public schools . 4 . That the Governor , at his dis 
cretion, may constitutionally control by allotment or other means 
and thereby reduce the expenditure of funds belovr their appr opria
tions only when the actual revenues are less than the revenue esti
mates upon vrhich the aooropriations were based . 5 . The phrase "not 
reduce" for free public schools, as found in Article IV , Section 28 , 
Constitution of Missouri, 1945 , is a prohibition a~ainst executive 
reduction of any amount appropr iated by the Legislature to free nu blic 
schools . 6. The phrase "revenue est i mate s upon which appropr iations 
were based" r efers to those amounts as set forth in the budn;et sub
mitted to the General Assembly , ex cept in those instances in which 
the General Assembly has by its appropr iation bill, set forth its 
estimate of revenues for the period durin~ which the appropriation 
was made , or , if not specifically stated in the aopropriation bills , 
then the total of the appropriations as passed by the Legislature, 
would repr esent the est imated revenue upon which appropriations \·Ie re 
based . 7. That the Gover nor may control the expenditur e r ates with
out be ing r equired to reduce all appropriations by a pro r ata per
cent age . 

~~ay 22 , 1970 

Honorable v/arren E. Hearnes 
Governor , State of Missouri 
Execut ive Office 
Jefferson Ci ty , Missouri 65101 

Dear Gover nor Hearnes : 

OPINION NO. 340 
See ADDENDUM issued 
3 - 28-8) 

F \ L E 0 
S ;,Lo 

This is in response to your request for an official oninion of 
this office wi th respect to the followin~ questions presented by 
you : 

"1 . May the Governor veto an appropriation bill 
for free public schools? 

" 2 . May he veto any portion thereof? 

"3. Hay the Gover nor reduce any portion of an 
appropriation for public schools without 
vetoing that port ion? 
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"4. May the Governor control by allotment and 
t hereby reduce the distribution of such 
funds? 

"5 . Does 'not reduce' for public schools refer 
only to not goin~ below the constitutional 
requirement of one- fourth of general revenue 
for free publi c schools? 

"6 . Does 'revenue estimates upon which appropri
tions were based ' refer to the official es 
timates presented to the General Assembly by 
the executive budget and his budget staff or 
perhaps other estimates? 

"7. Does control of expenditure rates apply as 
to any single appropriation without being 
required to reduce other appropriations by 
the same percentage? 

" 8 . If the Governor is without power to veto an 
appropriation to schools or any portion there
of, and without power to reduce such appro
priation or to contr ol the expenditure , how 
then would he comply with the constitutional 
ban on deficit spendin~ should the General 
Assembly appropriate, to public schools, more 
money than exists in the entire general 
revenue fund?" 

For reasons which we shall develop in the course of this opin
ion , we conclude: 

1 . That the Governor may not constitutionally veto an appro
priation bill for free public schools . 

2 . That the Governor may not constitutionally veto any portion 
of an appropriation bill for free public schools . 

3. That the Governor may not reduce any portion of an appro
priation for public schools. 

4. That the Governor , at his discretion, may constitutionally 
control by allotment or other means and thereby reduce the expendi
ture of funds below their appropr iations only when the actual reve
nues are less than the revenue estimates upon which the appropriations 
wer e based. 

5. The phrase "not reduce" for free public schools , as found 
in Article IV , Sect ion 28 , Constitution of Missouri, 1945 , is a 
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prohibition against executive reduction of any amount apnropriated 
by the Legislature to free public schools . 

6. The phrase "revenue estimates upon which anpropriations 
Here based" refers to those amounts as set forth in the budget sub 
mitted to the General Assembly, except in those instances in which 
the General Assembly has by its appropriation bill , set forth its 
estimate of revenues for the period during which the appropriation 
was made, or , if not specifically stated in the appropriati on bills , 
then the total of the appropriations as passed by the Le~islature , 

would represent the est i mated revenue upon which appropriations 
were based. 

7. That the Governor may control the expenditure rates with
out being required to reduce all appropriations by a pro rata 
percentage . 

8. Because of our fore~oing conclusions and ansNers , we deem 
it unnecessar y to further respond to your eighth question . 

As previously indicated, we have concluded that t~e Governor 
may not veto an appropriation bill for f r ee public schools . Art icle 
IV , Section 2~ Constitution of Missouri, 19~5 . 

A similar prohibition did not exist in the Constitution of 
1875 . Artic l e V, Section 13 of that Constitution provided : 

11 If any bill presented to the Governor contains 
several items of appropriation of money, he may 
object to one or more items while approving other 
portions of the bill . In such case he shall 
append to the bill, at the time of si~ning it , 
a statement of the items to which he objects , 
and the appropriations so objected to shall 
not take effect . If the general assembly be 
i n session , he shall transmit to the House in 
which the bill ori~inated a copy of such state
ment, and the items objected to shall be sep 
arately reconsidered. If it be not in session , 
then he shall transmit the same within thirty 
days to the office of Secretary of State, with 
his approval or reasons for disapproval." 

Subsequently, an amendment of that provision was proposed by initia
tive petition. At the general election of November 8, 1932, that 
const i tutional amendment was adopted . Laws , 1933 , Page ~80 . 

"Constitutional Amendment No . 3 . Submitted by 
initiative petition . - - Repealing Section 13 , 
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Article 5 and adoptin~ a new Section 13 , in 
lieu thereof . An amendment providing for an 
itemized executive budret of estimated revenue 
and recommended expenditures to be submitted 
to the general assembly within fifteen days 
after it convenes , and permittin~ the 11overnor, 
except in the case of appropriations for free 
public school purposes, to aporove some items 
in an appropriation bill and object to others , 
and providin~ for the transmittal thereof, to
gether with his reasons for disapproval of the 
rejected items, to the House in which the bill 
ori ginated, if it be in session , or within 
thirty days to the office of the Secretary of 
State . 

"For Constitutional Amendment No . 3, 931 ,429 ; 
against, 213 , 667. 

"The full text of this constitutional amendment, 
as adopted at the November 8, 1932 , election , 
is as follovrs: 

"Section 1 . Repealin~ and reenactin~:; gect ion 
13 , Article V, --That Section 13, Article V, 
of the Constitution of Missouri is hereby re
pealed, and a new section adopted in lieu there
of, to be known as Section 13, and to read as 
folloNs: 

"Sec . 13. Executive budget - - contents -- sub
mission to legislature. - - The Governor shall , 
not later than fifteen days after the conven
ing of the General Assemb ly in each biennial 
session, submit a budget showinr, estimated 
available revenues of the state for the ensuing 
biennium and recommending a complete plan of 
expenditures. All recommended expenditures 
and appropriations shall be itemized. If any 
bill presented to the Governor contains several 
items of appropriation of money, he may object 
to one or more items or portions of items while 
approving other portions of t he bill . In such 
case he shall append to the bill, at the time 
of si~ning it, a statement of the items, or 
portions of items, to which he objects, and 
the appropriations, or portions thereof, ob
jected to shall not take effect . If the Gene
ral Assembly be in session, he shall transmit 
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to the house in which the bill ort~inated a 
copy of such statement, and the items or por
tions thereof objected to shall be separately 
reconsidered. If it be not in session, then 
he shall transmit the same within thirty days 
to the office of the Secretary of State , with 
his aooroval or reasons for disapproval. Pro
vided~ · however, nothing herein contained shall 
be construed as authorizing the Governor to 
reduce any aopropriation for free public school 
purposes." 

These constitutional provisions evolved as our present consti
tutional provision, Article IV, Section 26, which provides as follows: 

"The governor may object to one or more items 
or portions of items of appropriation of money 
in any bill presented to him, while approvin~ 
other portions o~ the bill . On signing it he 
shall append to the bill a statement of the 
items or portions of items to which he objects 
and such items or portions shall not take ef
fect. If the general assembly be in session 
he shall transmit to the house in which the 
bill originated a copy of the statement, and 
the items or portions objected to shall be 
reconsidered separately . If it be not in ses
sion he shall transmit the bill within forty
five days to the office of the secretary of. 
state with his approval or reasons for disap
proval. The governor shall not reduce any ap
propriation for free public schools, or for 
the a ment of orinci al and interest on the 
oublic debt. Emphasis ours . 

Our conclusion in this respect is supported by the constitu
tional debates. We should note that at the time of the adoption 
of this constitutional provision, that the legislature had histori
cally appropriated funds for free public schools by appropriation 
bills which authorized payment into the State School Moneys Pund a 
percentage of the state revenue. Subsequently, funds for free pub
lic schools were appropriated by bills which provided for a lump 
sum amount to be paid into the State School Honeys Fund in addition 
to a stated percentage of state revenue. It is apparent that the 
delegates to the Constitutional Convention did not contemplate appro
priations to the State School Moneys Pund other than by the appro
priation of a stated percentage of the state revenue. However , the 
language of the constitutional provision , 11 

•• • the Governor shall 
not reduce any appropriation for free public schools, or for the 
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payment of principal and interest on the public debt" i s clear 
and unambiguous so that its interpretation and effect is not al
tered by any deviation from the historical method in appropriatin~ 
funds for free public schools . 

The debates relevant to this issue involve Sections 5 and 6 , 
relatinr; to the budget system as recom1nended by t he committee. 

Section 5, as ori~inally submitted to the Convention, nrovided: 

"If any bill presented to the Governor conta:tned 
several items of aouropriation of money, he may 
object to one or nore items or portions of items 
while approving other portions of the bill . In 
such case he shall aopend to the bill, at the 
time of st~ning it, a statement of the items , 
or portions of items, to which he objects and 
the appropr:tat ions, or portions thereof, 0b,j ect 
ed to shall not take effect. If t he General 
Assembly be in session he shall transmit to the 
House in which the bill originated a copy of 
such statement and the ite~s, or porttons there 
of, objected to shall be separatelv reconsidered . 
If it be not in session then he shall transmit 
the same within thirty days to the o~fice of the 
Secretary of State with his approval or reasons 
for disapproval. Provided, hm·rever , nothinr-: 
herein contained s hall be construed as autho
rizin~ the Governor to reduce any appropriation 
for free public school purposes nor for the 
payment of principal and interest on t he public 
debt . " (Page 2lt20) 

Section 6, as submitted to the Convention, provided: 

"The Governor shall have authority to reduce 
expenditures of state departments, offices and 
agencies under the amount of the appropriations 
actually made whenever actual revenues fall be
low the revenue esti~ates upon which the appro
priations were based and t!"lrough allotments or 
otherwise to control the rate at which such ap
priations are expended durinr:; the fiscal year . l! 
(Page 2420) 

Mr. ~cCluer , speakin~ in support of the sections offered, 
stated: 

". • • vle • • • adopted \'lhat might be described 
as an executive budget, the chief responsibility 
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for the budget bein~ placed upon the Gove rnor. 
We believe • • • that the type of budget in 
which the executive has chief responsibility 
is the better financial control for the state, 
and we believe , therefore, that that type of 
budgetary control should be set up in the Con
stitution. You will find then, that this sec
tion freezes into the Constitution a system 
of executive bud~et control very much in ac
cord with the present system of bud~etary con
trol in the State of rassouri ." (Page 2421) 

Adoption of Section 5 occurred only after considerable debate 
and a proposed amendment to that section had been defeated. Hhen 
Section 5 was submitted to the Convention for their consideration, 
the following discussion occurred: 

11 I~R . JULIAN: Doctor, in Section 5 beginning 
in line 14, I notice that the Committee has 
put in there that the Governor cannot reduce 
any appropriation for public schools or fo r 
the payment of principal and interest on the 
public debt . I notice that public schools pro
vision is copied from the last lines of Section 
13 of Article 5. 

* * * 
"Mr . Julian: And you are blocking out two 
things in the State of Missouri rrovernment that 
says the Governor can't do, but you are ~ivin~ 
his [sic] authority to approve or disapprove? 

11 MR. r4C CLUER: That is right, r1r . Julian . 11 

(Pages 2422-2423) 

Thereafter, an amendment was offered \'lhich deleted from Sec
tion 5 the words "for free public school purposes nor" (Page 2424). 
The adoption of the amendment was moved and seconded and discussion 
was then had on the amendment (Page 2424); 

"MR. DA!'~RON : I offer it for the reason that 
I can see no reason why there should be an ex
ception made with respect to the power of the 
Governor to reduce appropriations even for 
school purposes . It has been the policy of 
the Legislature of this state from time im
memorial to appropriate a third of the reve
nues for educational purposes goin~ beyond 
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the constitutional limit which requires ap
propriations of at least twenty- five per cent . 

"I also offer it for the purpose of brinf!,int?; 
this section into harmony with the section , 
with Section 11, File 16 of the Executive De
partment . I think there mi~ht be occasions, 
at times, when it might be practical for the 
Governor to have the power to reduce appro
priations for school purposes .. .. (Pa~e 
2424) 

* * * 
"MR. LINDSAY: . Do you, Mr. Damron , see 
any difference in appropriations made for the 
public schools and that that is made for other 
departments? (Page 2425) 

* * * 
" ~1R . LINDSAY: . I mean if the other depart-
ment had a certain lump sum appropriated to it 
and the funds didn't come in, there mi~ht be 
some reason for the Governor cuttin~ those ap
propriations later on, whereas the school ap
propriation being a per cent appropriation merely 
cuts itself without any action on the part of 
the sovernor, doesn't it? 

"MR. DArlfRON: Well , it might. I can see h0\'1 

that would be true. 

"i'lfR . LINDSAY: Well, \'Thy should the Governor 
then want to cut it twice? 

" r1R. DAr-1RON: He might think that the General 
Assembly appropriated too much for school pur
poses. (Pages 2425-2426) 

* * * 
"MR. DAMRON: I want to leave some discretion
ary power with the Governor for that that re
spect, in that matter, as well as others per
taining to appropriations. I don't want the 
Legislature to have the power under the pres
sure of the school lobby to run wild with the 
funds of this state. (Page 2426) 
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* * * 
"MR. HEMPHILL: . So we decided on the same 
figure, twenty-five per cent, and as Mr. Lindsay 
says, that is a percentage basis , not a total 
appropriation. And the Governor should not 
have any ri~ht to change the appropriation that 
is determined on the percentage basis by the 
Legislature. (Pages 2~26-2~27) 

* * * 

"MR. MC REYNOLDS: Mr. President , I am in hopes 
that the Damron amendment will be adopted ...• 

* * * 
" ... I do not hesitate to say that no more 
valuable purpose could be accomplished in the 
expenditure of public funds that [sic] the ex
penditure for education but along with it I 
assert that along with all other expenditures , 
when you get to the budget system , there is no 
sound reason why your Budget Control Officers 
and Governor should not have the same discre
tion that he has in every other expenditure . . 

* * * 
". . • Now, I can see no sound reason, . . . 
why should you start out with a proposition 
that you cannot exempt them from the emergen
cies which the state government may be called 
upon to meet . . . . but on the other hand, when 
free government supports public education , the 
fiscal controls which apply to every other de 
partment of government on it, with like urgency , 
apply to the educational department .... 
(Pages 2427-2~30) 

* * * 

"MR. JULIAN : . . • but I still say that you 
should vote for t he Damron amendment for this 
reason. You say to the Governor of the State 
of Hissouri that we are taking away from you 
your veto power over any appropriation for 
school purposes. I say to you that no dele
gate in a Constitutional Convention should say 
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to the state executive that you're taking away 
the veto power • • . (Page 24 32) 

• I • 
" ~~R . JULIAN: Because we are saying that you 
can veto everythin~ else that the General As
sembly passes except for school purposes and 
the interest in the bonds . (Page 2434) 

I I • 
"MR . MOORE: •• • Now , I point out that the 
Legislature of Missouri is best able to deter
mine the needs of the free public schools of 
Missouri much better than the chief executive. 
I point out, ••• that in case such an emer
gency arises, the schools do meet their part 
of it because their revenue is decreased due 
to the fact that it is on a percentage basis. 
I cannot bring myself to believe that we should 
write anything into the Constitution that would 
place the free public schools of Missouri in 
the hands of one man and when you give one man 
the control of the purse strings you are ~iv
ing him the control of the educational system • 
• • • (Page 2~36) 

I • • 
"MR. HARGIS: ••• So far as giving that power 
to the Governor to reduce the appropriations I 
would very much disapprove of that. (Page 2437) 

• I I 

"MR. BROWN (OF CARROLL): The only question in 
your mind is as to whether the system of govern
ment should have power to veto those two items. 
Is that t he only thing that is bothering you? 

"MR. JULIAN: It is just fundamental that if 
we are going to give him veto power over any 
item we should give him the veto power over 
all items. (Page 2438) 

• • • 
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"t1R. ALLEN: . . . But it seems to me that this 
provision which they are attemptin~ to strike 
from Section 5, in my humble opinion is a very 
appropriate provision as a part or the limita
tion on the broad powers that we are extending 
to the Governor for partial vetoes . That sec
tion reads, ~r . President, 'Provided , however , 
nothin~ herein contained shall be construed as 
authorizing the Governor to reduce any appro
priation for free public school purposes nor 
for the payment of principal and interest on 
the public debt .' 

* * * 

" Now, r·1r . President, the Damron Amendment should 
be defeated for these two reasons . First it's 
a moral obligation to the state and properly be
longs in the hands of the Legislature . Second , 
if we gave the Governor pmter to make piecemeal 
appropriations it would be ent irely inconsistent 
with the provisions we have already adopted in 
the consideration of the Education File of t his 
state . I am opposed to the Damron amendment . 
(Pages 2~~2-2~43) 

* * 
"r4R. POTTER: • . . but I think the people of 
the state through the exercise of the democra
tic process in 1932 have created this exception 
and I think it is one Nhich we should r;ive heed 
to their advice ~iven to us at that time in the 
adoption of this amendment which contained this 
restriction upon the item veto power insofar 
as it relates to the funds for free publi c 
schools . (Page 2~47) 

* * * 
" r1R . FORD: . The only criticism I have to 
make is that only about one-tenth of it threw 
any light on the subject and that is the con
stitutional right of the Governor to make this 
veto . 

* * * 
"Those unfortunates have the first claim on 
the state of Missouri , in my jud~ment . Suppose 
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he assumes that $200,000,000 will adequate l y 
care for them. He knows, to begin with that 
the public schools occupy a favored position 
because the Const itution itself appropriates 
twenty-five of that $100,000,000 to the public 
schools. He has no control over the twenty
five millions of dollars. The Legislature 
has no control over it. He must fix his bud
get on the basis that he has but seventy- f i ve 
millions of dollars to deal with for all ot her 
purposes, because that one twenty- five mil l ion 
he can't touch. 

"Now, suppose he assumes that in as much as the 
twenty millions will adequately care fo r the 
hospitals and that so much money will take care 
of everything else, that in addition to that 
million, that twenty-five million, he can al
low the public schools fifteen millions more, 
or suppose the Legislature makes that assump
tion on the basis of the budget, the estimate 
of the revenue that the Governor must submit 
to them. Suppose the Le~islature assumes , well, 
we can appropriate $15 , 000 ,000 more to the pub
lic schools and therefore they fix the appropria
t i on to the public schools at 40% which wou l d 
be forty millions of dollars on the debt . 

"Now, suppose a contin~ency arises when the 
Governor is confronted with the situation 
that he is not going to have that $75 , 000 , 000 
that he thought he would have and that as a 
r esu l t he's only goin~ to have fifteen million 
t o take care of these unfortunates in the hos
pitals , if he still gives that forty mil lion to 
the public schools. Now, I want someone to tell 
me why the Governor should be permitted to cut 
down the appropriation to the hospitals because 
he is not going to have as much money as he 
t hought he was going to have. Why should he 
have the right to cut down that appropri at ion, 
but can't touch the fifteen million that was 
appropriated to the public schools? Why t he 
s chools, after being put in the favored posi
t ion or $25,000,000 or their money can ' t be 
t ouched, why they can't touch the other , that's 
the principle involved . 
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"Now, if we want to leave it to the Legislature 
and say, 'The Governor shall not interfere at 
all with any of it,' then let's cut out the 
section that allows the Governor to reduce any 
appropriation to meet an emergency, but that 's 
what it means . All in the world that section 
amounts to when you give that power to the 
Governor is that if the Governor finds himself 
and the state of Missouri in a situation that 
was not anticipated when his budget was pre
sented to the Legislature and when the appro
priation was made, he must reduce some appro
priations to meet that emergency and if we 
don't want to gi ve him that power to reduce 
any appropriat ion , let's cut it out altogether 
and not allow him to reduce the appropriations 
for state hospitals, but if we are going to 
make exceptions, I say that is the exception 
that should be made first of all. You' re not 
making that exception. 

"Now, wil l somebody explain to me on principles, 
and not site [sic] me to a lot of facts as to 
what they are doing in other states and how 
much school teachers are paid and all that, 
somebody explain to me on principles , why the 
Governor should oe allowed to reduce the ap
propriations of the state hospitals and not 
be allowed to reduce the appropriations to 
public schools? That's what I want to hear 
somebody explain. (Pages 244 7-2448) 

* * * 
"MR . PHILLIPS (OF ST . LOUIS CITY): I would 
like to attempt to answer Senator Ford on the 
question of principles. Now , in the first 
place, there's this difference between an ap
propriation for the support of the state hos
pitals and an appropriation for the public 
s chools. When you appropriate for the state 
hospital you appropriate a certain given amount 
of money, but when you appropriate for the 
free public schools, you don't appropriate a 
definite sum, you appropriate a proper rate, 
a share of your income, no matter what your 
income is . 
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"Now, if you shouldn't have as lar~e an income 
as you anticipate in your budget, why you won ' t 
have the money to pay that definite sum that 
you have appropriated for the public institu
tions, but the reduction is taken care of auto
matically in the case of the public schools be
cause it is a definite share, one-fourth or one
third or whatever it is, of the amount that 
comes in . I think you have answered your own 
argument when you said that the appropriation 
was not made by the General Assembly . It ' s 
made by the Constitution itself. That definite 
amount is appropriated by the Constitution and 
the Governor of this state shouldn ' t be per
mitted to veto the appropriation that's made 
by the people themselves any more than he should 
be allowed to veto the action of this Assembly , 
or this Convent ion on the new Constitution. 
(Pages 2448- 2449) 

* * * 
"t-1R. LINDSAY: The free public schools receive 
and have been receiving thirty-three and one
third percent of the revenues of this state by 
legislative appropriations . The Governor has 
never had the power to reduce that appropriation 
as far as I know, in this state , at any time. 
It was the purpose of this provision that that 
power shall not be extended to the Governor 
now . . . (Pages 2449- 2450) 

* * * 
"MR. HEMPHILL: .. . In Section 13 of Article 
5, I believe it is, the Sect ion winds up by 
reading this way, ' Provided hol'iever' and this 
is dealing with the budget and the powers of 
the Governor for veto etc ., ' Provided however , 
nothing herein contained shall be construed 
as authoriz ing the Governor to reduce any ap
propriations for free public school purposes . ' 
Now, that is a special amendment submitted to 
the people in 1932 and adopted at that time . 
I believe the Committee in considering that 
would hesitate a great deal to take that pro
vision out of the Constitution . . •• 

"Now then, I believe the people of the state 
also feel that this is a 'must' matter provid
ing such a way that the Gover nor cannot veto 
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appropriations for the public schools, and it 
is in the Constitution and it was put there by 
amendment .... So I hope very much that we 
will vote down Mr . Damr on' s amendment . (Page 
2452) 

* * * 
"Mn . DAr·1RON: . . . I said earlier that I of fer 
ed this amendment for two pur poses, to brin~ 
it in harmony with Pile Uo . 6 , and because I 
could see no reason for maki ng a di scrimination 
with respect to the power of the Governor to 
veto \'lhen you came to matters pertaining to ap
propriations for education ... . (Pages 2452-
2453) 

* * * 

" Now , much of vJhat I have said is bes i de the 
?Oint here, the issue that is now before this 
Convention . If this principle of giving the 
Governor the right of ' I can veto ' is good and 
sound and \'le have had it in this stat e for some 
years and I believe it is good and sound, then 
it certainly is sound and apolicable as to the 
question of vetoin~ items of appr opriation for 
educational system f or educational purpos es . I 
can ' t see any reason on earth for makin~ the 
discrimination .... 

"Now, I can't see , I can ' t see for the llfe of 
~y why you should give the Governor the right 
to veto items affecting Eleemosynary and the 
penal institutions and the governmental func 
tions of this state , t he cour ts , t he state of
ficers' salaries , etc . and yet say that he 
shouldn't be allowed to exercise that ricsht 
with respect to the appropriation for school 
pur poses. (Pages 245 3-2455) 

* * * 

"PRESIDENT: Result sixteen aye , thi rty - eight 
no. The amendment fai ls . Ar e there other 
amendment to Se ction 5?" (Page 2455) 

There after , the amendment was defeated (Pa~e 2455) . 
que nt ly , Sections 5 and 6 were adopted (Pages 2455- 2456) . 
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on the basis of the constitutional provision and the framers' in
tent as expressed in the constitutional debates , we conclude that 
the Governor may not veto all or any portion of an appropriation 
bill for free public schools, nor may he reduce any portion of an 
appropriation for public schools. 

The next question presented is whether the Governor may con-
trol by allotment and thereby reduce the distribution of such funds. 
The issue to be resolved is whether the provision of Article IV, 
Section 26 prohibiting the Governor from reducing " ••• any appro
priation for free public schools, ••• " applies only to an appro
priation bill presented to the Governor for his approval or disapproval, 
or does that prohibition deprive him or authority to control the 
rate of or to reduce expenditures? We conclude the Governor may 
control the rate at which an appropriation for free public schools 
is expended during the period or the appropriation by allotment or 
other means. 

There has been no judicial determination interpreting the two 
provisions and their relationship. Our conclusion is compelled by 
a common sense reading of the two provisions . Article IV, Section 
26 specifically provides, in part: 

"The governor shall not reduce any appropria
tion for free public schools, ••• " 

Article IV, Section 27 uses not restrictive, but rather all inclu
sive language: 

"The governor may control the rate at which afy 
appropriation is expended during the period o 
the appropriation by allotment or other means, 
and may reduce the expenditures of the state 
or any of its agencies below their appropriations 
whenever the actual revenues are less than the 
revenue estimates upon which the appropriations 
were based." (Emphasis ours) 

The use of the words "any appropriation" together with the failure 
to specifically exempt appropriations for free public schools from 
the operation of this section compels this conclusion . 

The stated conclusion is consistent with the intent expressed 
in the constitutional debates. 

"t1R. JULIAN: My inquiry is this, Doctor . Say 
we have -- I noticed -- I make this further 
statement for the information of the members 
of the Convention that this provision about not 
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reducing the school was adopted in 1932 , the 
new provision in the present Constitution . Now, 
my inquiry is this : then in this Section 5 [sic] 
you did give the Gove rnor the right to reduce 
appropriations when money is not available in 
the treasury for the various departments or 
the anticipated revenue does not come in for 
other things than the school or the payment 
of principal or interest on the public debt, 
isn't that right? 

"MR. MC CLUER: Well , not quite , r~r. Julian , 
Section 6 deals on that point. Section 5 deals 
with the Governor's disapproval of the appro
priation . 

"MR. JULIAN: Oh , now Section 6 - - My point is 
this; under Section 6 , now if the revenue does 
not come in, the anticipated revenue, he could 
keep and disapprove and hold back from the pub
lic schools just the same as any other part. 

"MR . MC CLUER: On Section 6. 

"f1R. JULIAN: I kno\>1, but he could do it under 
Section 6 . Under Section 5 there is a specific 
provision that you just read that he may not re
duce the appropriations of the schools or for 
interest on public debt . 

"MR . l'1C CLUER: He may cause disapproval of those 
items for appropriation .. .. (Pa~e 2422) 

* * * 
" ~1r . Julian: And you are bloc king out t vw 
things in the State of russouri Government that 
says the Governor can't do, but you are giving 
his [sic] authority to approve or disapprove? 

"fJfR . rttC CLUER : That is right , Mr . Julian . 
(Pages 2422- 2423) 

* * * 
"t1R. BROWN (OF CHRISTIAN): Doctor , in view of 
the provisions of Section 6 , the Gove rnor shall 
have authority to reduce expenditures in State 
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departments, offices and agencies under the ap
propriations actually made whenever actual reve 
nues fall below the revenue estimates upon the 
appropriations were based and through allotments 
or otherwise to control the rate at which such 
appropriations are expended during the fiscal 
year, do you not believe that the lines lll , 15 , 
16 and 17 are contradictory of Section 6 to some 
extent? 

"MR. MC CLUER: No. 

"r~R. BROWN (OF CHRISTIAN): Why? 

"fiiR. MC CLUER: Section 5 deals with the right 
of the Governor to disapprove an item on the 
appropriations calendar of the Legislature , to 
disapprove it, not because revenues fall below 
and it would be necessary to pay it, but because 
he disapproves that action. Section 6 deals 
with the lack of revenue when the revenues fall 
below the estimates upon which the appropriations 
were based. Section 5 deals with the Governor ' s 
discretionary power in this budgetary system, 
this budget system. (Page 2423) 

* * * 
"MR. DAMRON: \Vith reference to the provision 
in line 16 of Section 5 to which Mr. Julian 
called your attention, that would prohibit the 
Governor from reducin~ the appropriation for 
school purposes. Did you notice that there is 
conflict in that respect with Section of File 
Number 16? 

"MR. MC CLUER: Yes, sir. 

"IY!R. DAMRON: On the Executive Department? 

"!'1R. MC CLUER: Yes, sir . 

"MR. DAMRON: The Executive Department section 
would permit the Governor to reduce the appro
priation for school purposes . 

"MR. MC CLUER: That is right , sir." (Pages 2423--
2424) 
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Therefore, we conclude that the Governor may control by allot
ment or other means, and reduce the expenditure below the appropria
tion whenever the actual revenues are less than the revenue estimates 
upon which the appropriations are based, consistent with our previous 
opinion. Opinion of the Attorney General No. 407, issued to the Hon
orable Warren E. Hearnes, December 18, 1966 (copy enclosed). 

You also inquire whether "control of expenditure rates apply 
as to any single appropriation without being required to reduce other 
other appropriations by the same percentage?" The applicable con
stitutional provision, Article IV, Section 27, Constitution of Mis
souri, 1945, provides: 

"The governor may control the rate at which any 
appropriation is expended during the period of 
the appropriation by allotment or other means, 
and may reduce the expenditures of the state 
or any of its agencies below their appropria
tions whenever the actual revenues are less than 
the revenue estimates upon which the appropria
tions were based." 

It is apparent this provision contains no restrictions as to the 
manner in which the Governor shall control the rate at which any 
appropriation is expended, and by the use of the language "any," 
we conclude that the Governor may control the expenditure rates of 
a single appropriation without being required to reduce all appro
priations by a pro rata percentage. 

We have concluded that "revenue estimates upon which appropria
tions were based" refers to the official estimates presented to the 
General Assembly by the Executive budget, except in these instances 
in which the General Assembly has by its appropriation bill set forth 
its estimates of revenues for the period during which the appropria
tion was made. However, when appropriations are made by the Legis
lature in excess of the estimated revenue as set forth in the Execu
tive's budget message and without specifying the estimated revenues 
in the appropriation bill, it is our opinion that the total amount 
of such legislative appropriations represents the revenue estimates 
upon which appropriations were based. 

Article III, Section 37 of the Missouri Constitution provides: 

"The general assembly shall have no power to 
contract or authorize the contracting of any 
liability of the state, or to issue bonds there
for, except ••• " 
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Article IV, Sect ion 28 of the f11ssouri Constitution provides: 

"No mone y shall be withdrawn from the state 
treasury except by warrant drawn in accordance 
with an appropriation made by law, nor shall 
any obligation for the payment of money be in
curred unless the comptroller certifies it for 
payment and certifies that the expenditure is 
within the purpose of the appropriation and 
that there is in the appropriation an unencum
bered balance sufficient to pay it. • • • " 

The courts have consistently adhered to the principle that it 
will be presumed the Legislature acted consistent with its consti
tutional authority and limitations. Therefore , assuming that the 
Legislature is acting in compliance with the constitutional provi
sions, vte would then conclude that the total amount of the appro
priations as passed by the Legislature, unless otherwise specifically 
stated in an appropriation act, represents the estimated revenue . 

In your opinion request , you made specific reference to the 
veto message of Governor Donnelly which is recorded at Page 35 of 
the 1953 Session Laws of the 67th General Assembly . We deem it ap
propriate to consider that veto, the applicable statutory provisions 
and the litigation which ensued as a result thereof. 

The 67th General Assembly, in its appropriations bill, House 
Bill No. 324, provided: 

" Section 2.250. One-third of General Revenue 
Fund set aside for the State School Moneys 
Fund . -- The state comptroller is hereby autho
rized and directed to set aside one-third (1/3) 
of the state revenue paid into the state trea-
sury for the period beginning July 1, 1953 , and 
ending June 30, 1955, into a fund to be known 
as the state school moneys fund; the same to be 
used for the support of the free public schools . 

" Section 2.255. Support of free public schools 
Post\'lar Reserve Fund. - - There is hereby appro
priated out of the state treasury chargeable to 
the Postwar Reserve Fund , the sum of Nine Million 
Two Hundred Fifty Thousand Dollars ($9,250,000 . 00) 
to be paid into the state school moneys fund; 
the same to be used for the support of the free 
public schools; said sum to be apportioned and 
distributed for the support of free public schools , 
as provided by law, for the per£6d beginning 
July 1, 1953, and ending June 30 , 1955." 
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The Governor's veto was with respect to Section 2 .255 . Laws, 
1953 , Pages 35-37 . 

Thereafter, two petitions for writs of mandamus were filed in 
the Supreme Court of Missouri on January 12, 1954. Roth petitions 
sought to compel distribution of the Nine Million Two Hundred Fifty 
Thousand Dollar s ($9,250,000) approoriated by the Le~islature from 
the Postwar Reserve Fund to the State School Moneys Fund under Sec
tion 2. 255, Laws, 1953, Page 35 . At issue was the Governor ' s veto 
of Section 2. 255, House Bill No . 324. See: State of ~1i ssouri ex re 1. 
Springfield Reorganized School District No . 12 of Greene County, 
Hissouri , a corporation , Relator , v . t1rs. True ( He len) Davis , et al. , 
as Members of the State Board of Education of Missouri ; Newton At 
terbury , Comptroller of the State of Missouri; Haskell Holman, State 
Auditor of the State pf Missouri , and G. H. Bates , State Treasurer 
of the State of ~issouri, Respondents, No . 44197; and State of Mis
souri ex rel . The Board of Education of the City of St . Louis, Mis 
souri, a corporation, Relator v . Mrs . True (Helen) Davis, et al ., 
as Members of the State Board of Education of Missouri , Neil Atterbury, 
Compt r oller of the State of Missouri, Easkell Holman , State Auditor 
of the State of Missouri, and G. H. Rates , State Treasurer of the 
State of Missouri, Respondents, No. 44198 . 

One of the allegations contained in the petitions was : 

"That the action of the Governor in attempting 
to veto and disallow Section 2 . 255 of House Bill 
No. 324 was a nullity and constitutes no bar 
to the appropriation contained in said section , 
for the reason that it was an attempt to reduce 
an appropriation made by the General Assembly 
for the free public schools in violation of 
Section 26 of Article IV of the Constitution of 
the State of russouri. . . " 

The constitutional provisions considered in that proceedin~ 
are the same as are here in question . (Article IV , Section 26) . 
However, the statutory provisions considered in that proceedin~ 
have since been amended . Section 26 . 030 , RSt1o 1949 , provided : 

"The ~overnor may veto any item or portion of 
any item of any appropriation bill or the 
whole thereof, provided , however, that as to 
appropriations made for free public school 
purposes or for the payment of principal and 
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interest on the public debt, the governor may 
approve or veto such appropria~ions, but shall 
not have power to reduce any such appropriation . " 

The history of this section indicates that after the adoption 
of the constitutional amendment on November 8, 1932, Senate Bill 
No. 227, establishing an executive budget system, was adopted. 
Laws, Missouri, 1933, Page ~59, et seq. Section 11 thereof provides: 

"The governor may veto any item or portion of 
any item of any appropriation bill or the whole 
thereof, provided, however, that as to appro
priations made for free public school purposes, 
the governor may approve or veto such appropria
tions, but shall not have power to reduce any 
such appropriation." Laws, Missouri, 1933, 
Page ~62 

This provision was contained in the Revised Statutes of Missouri, 
1939, as Section 10905, and continued in this form until 1945. The 
provision was amended to provide: 

"The governor may veto any item or portion of 
any item of any appropriation bill or the whole 
thereof: Provided, however, that as to appro
priations made for free public school purposes 
or for the payment of principal and interest on 
the public debt, the governor may approve or 
veto such appropriations, but shall not have 
power to reduce any such appropriation." Laws, 
Missouri, 1945, §58, at Page 1447 

This provision was amended in 1959. House Bill No. 121, Sixty
fifth General Assembly, repealed Section 26.030, and enacted in lieu 
thereof a new section which provided: 

"The governor may veto any item or portion of 
any item of any appropriation bill or the whole 
thereof; except that the governor shall not re
duce any appropriation for free public schools 
or for the payment of principal and interest 
on the public debt." Laws, Missouri, 1959, 
House Bill No. 121, Section 1 

Any possible conflict between the constitutional limitations imposed 
upon the Governor by Article IV, Section 26 of the Constitution of 
Missouri, 19~5, and authority granted to him by Section 26.030, RSMo 
1949, has been eliminated by the amendment of that section in 1959. 
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The court, in its order denying the petitions for alternative 
writs of mandamus, stated: 

"The petition for an alternative writ of man
damus is denied . The alternative writ is re
fused because no clear, definite and certain 
r i ght to the relief sought can be shown in 
view of the admitted facts . It is further 
apparent that the Governor's express veto and 
disapproval of the $9,250 , 000 appropriation 
provided by Sec. 2.255 of House Bill No . 324 , 
even if the invalidity of the veto be conceded , 
could never be construed as an approval of Sec . 
2 , 255, so as to make the section effective as 
a law since the General Assembly had then ad
jour ned. Nor could said section of said bill 
be construed as having become a law under Sees . 
31 , 32, or 33 of Article 3 of the Constitution , 
nor under Section 26 , of Article 4, in vi ew of 
the Governor's designation of said section as 
being 'specifically vetoed and not approved,' 
the General Assembly having pr eviously adjourn
ed. For the above and other r easons , it is 
c l ear to the Court that a peremptory writ of 
mandamus should not issue in any event and that 
the issuance of an alternative writ at this 
t i me would only result in delay and further 
expense to the liti~ants without any resu l t i ng 
benefit to the complaining school districts. 
The alternative writ of mandamus is according
ly denied." 

Thus it would appear that even though a Gover nor may not con
stitutionall y veto an appropriation for free publi c schools, hi s 
failure to specifically approve the appropriation bill will pre
vent it from becoming law absent compliance with either Section 31 , 
32 or 33 of Article III of the Constitution of Mi ssouri. 

Art ic le III , Section 31 of the Constitution of Missouri, 1945 , 
provides : 

"All bills and joint resolutions passed by both 
houses shall be pr esented to and cons idered by 
t he governor . and within fift e en days afte r pre
sentation he shall r eturn them to the house of 
t he i r or igin endorsed with h i s appr oval or ac
companied by his objections . If t he bil l be 
approved by the governor , it shal l become lal'l. 
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When the ~eneral assembly adjourns , or recesses 
for a period of thirty days or more, the gover
nor may return within forty-five days any bill 
or resolution to the office of the secretary 
of state with his approval or reasons for dis
approval." 

Article III, Section 32 of the Constitution of Missouri , 1945 , 
pr ovides as follows: 

"Every bill presented to the governor and re 
turned with his objections shall stand as re
considered in the house to which it is returned. 
The objections of the governor shall be entered 
upon the journal and the house shall proceed at 
its convenience to consider the question pending , 
which shall be in this form: ' Shall the bill 
pass, the objections of the governor thereto 
not\'Tithstanding?' The vote upon this question 
shall be taken by yeas and nays and if two- thirds 
of the elected members of the house vote in the 
affirmative the presidin~ officer of that house 
shall certify that fact on the roll, attesting 
the same by his signature, and send the bill 
with the objections of the governor to the other 
house , in which like proceedin~s shall be had 
in relation thereto. The bill thus certified 
shall be denosited in the office of the secre
tary of state as an authentic act and shall be
come a law." 

Ar ticle III , Section 33 of the Constitution of Missouri , 1945 , 
pr ovides as follows: 

" \<lhenever the governor shall fail to return a 
bill presented to him as required by this Con
stitution, the general assembly by joint re
solution reciting the fact of such failure and 
the bill at length , may direct the secretary 
of state to enroll the bill as an authentic 
act and it shall become a law , provided, that 
such joint resolution shall not be submi tted 
to the governor for his approv al ." 

That decision would be applied to the pri nciples hereinbefore 
set forth in the following manner . 

The Missouri Constitution provides that a bill shall become law 
i n one of three ways . 
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(1) Passage by both houses of the General Assembly and approval 
by the Governor within 15 days after presentation to him. 

(2) Passage by both houses of the General Assembly, veto by 
the Governor within 15 days after presentation to him and re-passage 
by both houses of the General Assembly by a two-thirds majority. 

(3) Passage by both houses of the General Assembly, failure of 
the Governor to return the bill within 15 days after presentation 
to him (or within 45 days if the General Assembly adjourns for more 
than 30 days) and a joint resolution of the General Assembly direct
ing the Secretary of State to enroll the bill. 

As previously stated, the Governor may not constitutionally 
veto, all or any part, of an appropriation for free public schools, 
nor may he reduce such an appropriation. However , if the Governor 
should attempt to veto , all or any part, of an appropriation , or 
attempt to reduce such an appropriation, the effect of such consti
tutionally impermissible action would be that the bill did not re
ceive his approval and therefore did not become law. In such a 
situation the bill could become law only upon joint resolution by 
the General Assembly reciting the failure of the Governor to approve 
and sign the appropriation bill and directing the Secretary of State 
to enroll the bill as an authentic act. Article III, Section 33, 
Constitution of Missouri, 1945. 

Because we have determined that the Governor may not consti
tutionally veto, all or any part, of an appropriation for free pub
lic schools, nor may he reduce such an appropriation, it is unneces
sary for the General Assembly to comply with the requirements of 
Article III, Section 32 of the Cons titution of Missouri, 1945 , re
garding passage of bills by the General Assembly over the Governor ' s 
veto . 

CONCLUSION 

Therefore, it is our opinion: 

1. That the Governor may not constitutionally veto an appro
priation bill for free public schoolsA 

2. That the Governor may not constitutionally veto any portion 
of an appropriation bill for free public schools. 

3. That the Governor may not reduce any portion of an appro
priation for public schools. 

4. That the Governor, at his discretion, may constitutionally 
control by allotment or other means and thereby reduce the expend!-
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ture of funds below their appropriations only when the actual reve
nues are less than the revenue estimates upon which the appropriations 
were based . 

5. The phrase "not reduce" for free public schools, as found 
in Article IV, Section 28, Constitution of Missouri, 1945, is a 
prohibition against executive reduction of any amount appropriated 
by the Legislature to free public schools . 

6. The phrase "revenue estimates upon which appropriations 
were based" refers to those amounts as set forth in the budget sub
mitted to the General Assembly , except in those instances in ~trhich 
the General Assembly has by its appropriation bill, set forth its 
estimate of revenues for the period during which the appropriation 
was made, or, if not specifically stated in the appropriation bills, 
then the total of the appropr iations as passed by the Legislature, 
would represent the estimated revenue upon which appropriations 
were based. 

7. That the Governor may control the expenditure rates with
out being required to reduce all appropriations by a pro rata 
percentage. 

The foregoing opinion , which I hereby approve, vras prepared by 
my Assistant, Gene E. Voigts. 

~v:rO:t--D 

Enclosure: Op. No . 407 
12-9- 66, Hearnes 
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