TATE HIGHWAY COMMISSTION: Commission mav establish position
of Director, havinrc eeneral charre
and supervision of state hirchway
department, and mav determine
aqualifications. Provisions of
Section 226.040, RSi'o 1959, re-
latine to "chief encineer" are
not effective to limit this
authority.

OPINION NO. 294
July 11, 1969

Honorable William C. Phelps
State Representative

5016 Grand

Kansas City, Missouri 64112

Dear Representative Phelns:

This official opinion is issued nursuant to vour request
dated June 10, 1969, in which you state that:

", . . . the Hichway Commission of the State
of Missouri has annointed an administrator
whose duties will supersede certain of the
duties of the chief engineer."

You then ask whether:

", « .+ . the hirhway commission has authority
under the constitution and statutes of the
State of lMissouri to delepgate duties to a non-
statutory emnloyee which sunersede the duties
of the chief encineer. . . ."

Robert L. Hyder, Eso., Chief Counsel of the Hichway Commis-
sion, has furnished us some additional information which bears on
vour inguiry. He advises us that the Commission by resolution has
established the position of "Director" and has made an apnointment
effective July 1, 1969, at a salary of $23,500 per year. The re-
solution specifies the duties of the director to be as follows:

"(The director) shall have meneral charre and
supervision of the State Hichway Department
and shall perform such duties and have such
authority as the commission may designate."

Section 226.040 RSio provides that the State Hirhway Commis-
sion shall appoint a "chief enpgineer"
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". . .who 1s a resident of this state, and
ne shall have had executive or administra-
tive experience for at least filve years next
prior to his appointment and he shall have
had experience in hichwav work. Under the
direction of the commission, the chief cn-
oineer shall have general supervision of
the state-nichwav department, and shall per-
form such duties and have such authority as
the commission may desirnate." (Emphasis
sunnlied)

The duties of the chief encineer as sef out in this statute
are the same as those o7 the director as set out in the commis-
sion's resolution. The apparent differences are as follows: (1)
The title of the position is different; (2) The statute nre-
scribed detailed aualifications for the chief enclneer, whereas
the resolution 1s silent as to aualifications for the director;
and (3) The salary of the chief enrineer 1is established by
Section 226.039, RSMo Supp. 1967, at $22,500 maximum. The an-
narent conflict makes necessary an inquiry as to the anthority of
the Lemislature with resnect to emnlorees of the State Eirhway
Commission.

The "lissouril State liphway Commission was first established as
a constitutional asency by the Missouril Constitution o€ 1945, al-
thouch amendments adopted nrior to that time made reference to it.
Aarticle IV, Section 29 of the Constitution nrovides as follows:

""he denartment of hirhuays shall be in charse
off a highway commission. The number, nualifica-
tlons, comnensation and terms of the members of
the commission shall be fixed by law, and not
more than one-half of its members shall be of
the same nolitical party. The selection and re-
moval of all employvees shall be without resard to
nolitical affiliation. It shall have authority
over and nower to locate, relocate, desiesn and
maintain all state hichways: and authority to
construct and reconstruct state hi~hwavs, sub-
Jject to limitations and conditions imposed by
law as to the manner and means of exercisine
such authorityv: and authority to limit access
to, from and across state hichwavs where the
public interest and safety may recuire, subiect
to such limitations and conditions as may be
imnosed by law."”

The State Highway Commission, therefore, derives its basic
authority from the constitution and not from the Le~islature. In
two instances (construction and reconstruction, and limited access),
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its authority 13 subiect to "limitatlons and conditions imposed hy
law, " but the balance of its authorityv is not subject to any such
exnressed limitation. The Commission, in contrast to some arencles
and departments of the state movernment, is snpecifically consti-
tuted as a bipartisan bedy.

The Commission, therefore, has a constitutional resnonsibility.
The determination of lines of authority and the selection of em-
nlovees 1s basic to a hody havine such authoritv. The constitution
is silent as to the orrmanization of the commission and as to its
staffing, excent for the provision arainst discrimination on ac-
count of political affiliation in the selection and removal of
emplovees. The clear Intendment, then, 1s that the Commission is
to have the authority to establish pnositions, to nrescribe the
duties of the emnlecoyees in those nositions, and to determine the
gualifications for the emnloyees in the nositions so estaklished.

The Lecislature clearly would be exercisine control] over the
commission if it could nrescribe the nositions to be filled and
the nualifications of the employees eli~rible for these nositions.
If the Lerislature has such a nower it could deny the commission
the services of the verson considered to be best ocualified by
those havine the responsibilitv for the hirhwavs. This control
is not sanctioned by the constitutional nrovisions establishine
the commliszion,

A comparable problem is illustrated by the opinion in ‘vers
v. United States, 272 U.S. 52 (1926), in which the Sunreme Court
held that Coneress could not nlace restrictions on the removal bwv
the President of an emplovee of the executive branch of the ~ov-
ernment. The Court found that Concress was interferine~ with the
exercise of the executive »nower Ly attezmntine to imnose restric-
tions.

It 1s imnortant to obhserve that manv of the provisions of
Chapter 226 of the Missouri Revised Statutes were adonted nrior to
1945, and exist at the nresent either in the same form or (as in
the case of Section 226.040) with minor modifications, as thev
had at the time the Constitution of 1945 became effective. The
adontion of a Constitution, of course, may effect chanres in
existinm statutory pnatterns. To the extent that there is a con-
flict, the constitution nrevails and supersedes the statutes.
This historical information is of some imnortance in showine
that there was no exnlicit lemislative purpose of limitine the
constitutional authority of the Commission, but rather the modi-
fication of a statutory pattern by subseanuent constitutional
enactment.

The very terms of the statutes, furthermore, recornize the
Commission as the controliins amency. The chief ensineer is
required "to operate under the direction of the commission." The
commission has the authority to smecifyv his duties. There is no
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express statutory orescription of dutles of the chief ensineer
which the commission mav not effectively rerulate or control.

The phrase "in charme of" has been construed numerous times.
'"he normal construction 1s a broad one, as synonvmous with "con-
trol." Numerous definitions are found in Words and Phrases.

We conclude, therefore, that the State Hichwav Commisslon has
the authority to establish the position of "director" whose duties
are as specified in the above-mentioned resolution, and that it
has the authority to determine the renuisite aualifications for
the position. The commission in exercisine this authority is not
subject to limitation by reason of anvthines contained in Section
226.040. To the extent that that section micht be read as con-
tainin~ a limitation on the commission's authority, it is invalid
and ineffective because it 1s in deroration of the commission's
authority and responsibility as established bv Article IV, Sec-
tion 29 of the Constitution.

There is an additional nroblem rerardin~ the salary estab-
lished by the commission for this nosition. One mioht arrmue that
the sense of Section 226.080, RSYo Suop. 1967, is that no emnlovee
of the commission is to receive a salarv hi~her than that estab-
lished for the chief encineer, who by the statutorr nattern is
the nrincipal emnloyee of the commission. Ve do not have to
speculate about the problem which would be presented 1 there
were an exnress statutory provision to this effect. The nresent
statutes have no snecific restriction, and we are unable to sav
that there is a violation of any statutory »nrovision in establish-
ins a salary of $23,500 for the Director.

CONCLUSION

It is the oninion of this office that the State Hichwar Commis-
sion has the authority to establish the nosition of Director, and
to provide that the Director shall have "weneral charece and suner-
vision of the State lizhway Department,” and that the commission
has the authorityv to establish the ocualifications for the nosition
and to fix the compensation out of funds available to it. We are
also of the opinion that thils authority is derived €from the commis-
sion's general sgrant of power under Article IV, Section 29 of the
Constitution of Missouri and that anv statutory provisions which
purpert to limit this authority are pro tanto invalid.

The foregoing oninion, which I hereby apnrove, was prenared
by my Snecial Assistant, Charles B. Rlaclkmar.

Yours very trulv,

NL_ el o

JOHN C. DANFORTH
Attorney General



