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Dear Mr. Culley:

This is in response to your request for an opinion from this
office regarding several matters dealing with "Truth in Lending"
disclosures. You indicate the underlying question is ". . .whether
regulated extenders of credit in Missourl must make two virtually
identical disclosures, one using the terminology required by the
fedeﬁal regulation and the other using the words of the Missouri
law?

With regard to the matter of terminology, the Truth in Lending
Act itself does not require the use of any particular terminology,
15 U.S.C., §1632(a), however, Federal Reserve Regulation Z, 34 Fed.
Reg. 2002 (1969), does require that particular terminology be used
in making the various disclosures, §§226.6(a), 226.7, and 226.8.
The applicable Missourli statutes require that contracts involving
credit contain certain enumerated items but do not require that
any particular terminology be used in conveying the required in-
formation, §365.070-6, RSMo Supp. 1967, Laws 1963 p. 466 §7 ("shall
contain the following items"); §408.130-1, RSMo Supp. 1967, Laws
1965 p. 114 §1 ("a written statement . . . showing in clear and
distinct items"); §408.260-5, RSMo Supp. 1967, Laws 1961 p. 638
§3 ("shall contain the following items"). Thus although it is
clear that use of Missourl terminology would not satisfy the re-
quirements of Regulation Z, it 1s the view of this office that where
the information conveyed under the federally required disclosure
is the same as that required under a corresponding Missouri stat-
ute, disclosure in federal terminology satisfies the Missourl
requirement.
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However, as 1s indicated below, there are differences in addi-
tion to those dealing with terminology or labels between the federal
statute and regulations on the one hand and the Missouri statutes
on the other. The federal statute, 15 U.S.C., §1610(a), provides
by implication that a creditor need not comply with any lnconsistent
state laws; thus to the extent that Missouri law 1s inconsistent with
the federal law a creditor need make only the federally required dis-
closures. Where there is an inconsistent Missouri disclosure, a cred-
itor may make such disclosure, but only if the disclosure is made on
a separate paper or 1s made on the same statement below a conspicuous
demarcation line and conspicuously labeled as inconsistent; in the
later case, the federally required disclosures must be ldentified as
such by a clear and conspicuous heading. Federal Reserve Regulation
Zz, §226.6(c).

The substantive differences between the Missouri disclosure
requirement and the federal requirements can be indicated in con-
nection with the various questions you have posed. The first
specific question asked is:

"Specifically, will the use of the term 'unpaid
balance' suffice in satisfying subdivision (9)
of §365.070 6. and subdivision (6) of §408.260 5."

The above mentioned sections require that the "principal balance"

be disclosed. "Unpaid balance"™ is the federally required terminology;
and the elements included in that term are the "unpaid balance of

the cash price" and all other charges, individually itemized, which
are included in the amount financed but are not part of the "finance
charge." "Finance charge" under the federal requirements includes,
among other things: "Charges or premiums for credit 1life, accildent,
health, . . . insurance, written in connection with any [consumer]
credit transaction. . . ." except in certain specified situations,
i1.e., where the insurance coverage is not a factor in the approval
of the extension of credit, 15 U.S.C., §1605(b); Federal Reserve
Regulation Z, §226.4(a)(5), 34 Fed. Reg. 2004 (1969). Also included
in the term "finance charge" under the federal requirements are
"Charges or premiums for insurance, written in connection with any
consumer credit transaction, against loss of or damage to property
or against lilability arising out of the ownership or use of property,
. « " unless the creditor furnishes a statement in writing to the
person to whom credit 1s extended of the cost of the insurance if
obtained from or through the creditor, and stating that the person

to whom credit 1s extended may choose through whom the insurance is
to be obtained, 15 U.S.C., §1605(c); Federal Reserve Regulation Z,
§226.4 (a)(6), 34 Fed. Reg. 2004 (1969). Although the cost of the
above type of insurance is included in the term "finance charge"
under the federal requirements, except in those particular instances
noted, and thus will not be one of the elements of the figure "unpaid
balance," the contrary is the case under the Missouri requirements.
§365.070, RSMo Supp. 1967, Laws 1963 p. 446 §7, provides that the
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"principal balance" 1s the sum of certain items, among which are:
"The aggregate amount, if any, if a separate identified charge 1s
made therefor, included for all life, accldent or health insurance,
« « " and "The amounts, if any, if a separate identifled charge
is made therefor, included for other insurance and benefits, . . ."

Likewise, §408.260, RSMo Supp. 1967, Laws 1965 p. 95 §2, pro=-
vides that one of the elements of the "principal balance" 1s: "The
amount, 1f any, if a separate charge is made therefor, included for
insurance and other benefits, . . .

Furthermore in Missouri, both §365.070, RSMo Supp. 1967, and
§408.260, RSMo Supp. 1967, require that the principal balance include
the amount of official fees and insurance. The term "official fees"
is defined in §365.020, RSMo Supp. 1967, and in §408.250, RSio Supp.
1967, as ". . .the fees prescribed by law for filing, recording,
or otherwise perfecting and releasing or satisfying any title or
lien retained or taken by a seller in connection with a retail time
transaction." Federal Reserve Regulation Z, §226.4(b) provides that
if itemized and disclosed to the customer, certaln fees and charges
pald to public officials, taxes not included in the cash price, and
license fees need not be included in the finance charge; when so
itemized they are classified in a separate category for other charges,
Federal Reserve Regulation Z, §226.8(c)(4). If they are not itemized
and separately disclosed, they must be considered a part of the fi-
nance charge for federal purposes under 15 U.S.C., §1605(d)(1), see
Federal Reserve Regulation Z, §226.4. If they are disclosed, they
would appear as part of the federally specified "unpaid balance,"
although not as part of the "unpaid balance of cash price."

Thus, as a general rule, the elements of insurance, taxes not
included in the cash price, and official fees will not enter into
the calculations to determine "unpaid balance" for the federal dis-
closure, but those elements will be a factor in the calculations to
determine "principal balance" for the Missouri disclosure. There-
fore, the use of the term "unpaid balance" will not necessarily
satisfy the disclosure of the "principal balance" as required by
Missouri statutes.

The second speciflic question is:

"Will 'finance charge' satisfy subdivision (10)
of §365.070 6. and subdivision (7) of §408.260 5.
which use the terms 'time price differential' and
'time charge' respectively?"

"Time charge" 1s defined as, ". . .the amount, however denominated
or expressed, in excess of the cash sale price under a retail charge
agreement or the principal balance under a retail time contract
which a retall buyer contracts to pay or pays for goods or services.
It includes the extension to the buyer of the privilege of paying
therefor in one or more deferred payments." §408.250(12), RSMo Supp.
1967, Laws 1961 p. 638 §2. "Time price differential" is defined

as, ". . . the amount, however denominated or expressed, as limited

by section 365.120, in addition to the principal balance to be paid
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by the buyer for the privilege of purchasing the motor vehicle on
time to be paid for by the buyer in one or more deferred install-
ments;" §365.020(14), RSMo Supp. 1967. Insofar as either "time
charge™ or "time price differential" is determined in relation to
"principal balance," it is apparent that the figure for elther may
not be the same as the figure for the federally required "finance
charge." For, as mentioned previously, the lnsurance premiums gen-
erally will be included in the figure for "finance charge" under the
federal requirements, while under the state requirements the insurance
premiums would generally be included in the figure "principal ba-
lance™ rather than in the figure for "time charge" or "time price
differential."

Further discrepancies could also arise between the figure for
"finance charge" and the figure for either "time charge" or "time
price differential." For example, under the federal requirements
officilal fees are to be included as elements of the "finance charge"
unless itemized and disclosed to the customer, 15 U.S.C., §1605(d)
(1), Federal Reserve Regulation Z, §226.4(b)(1), 34 Fed. Reg. 2004
(1969). If they are so itemized and disclosed, they are to be in-
cluded in "other charges." §408.260-5(5), RSMo Supp. 1967, indicates
that official fees are to be separately stated and then are included
in the figure for "principal balance." Thus although they are not
included as a part of the "time charge," specified by state law,
they will be a part of the federally required "finance charge" un-
less 1temized and disclosed.

The next specific question is:

"Will 'total of payments' satisfy subdivison
(10) of §365.070 6. and subdivision (8) of
408.260 5. which use the term 'time balance'?"

Federal Reserve Regulation Z, §226.8(b)(3), 34 Fed. Reg. 2008
(1969), requires that for credit other than open end, the creditor
shall disclose "The number, amount, and due dates or periods of
payments scheduled to repay the indebtedness and, . . . the sum of
such payments using the term, 'total of payments.'" §365.070-6(11),
RSMo Supp. 1967, Laws 1963 p. 446 §7, requires in retail install-
ment contracts that the creditor disclose "The total amount of the
time balance stated as one sum in dollars and cents, which is the
sum of items (9) and (10), [principal balance and time price dif-
ferentlal] payable in installments by the buyer to the seller, the
number of installments, the amount of each installment and the due
date or period thereof; . . ." §408.260-5(8), RSMo Supp. 1967, Laws
1965 p. 95 §2, provides that the contract shall contain "The amount
of the time balance, which is the sum of items (6) and (7), [princi-
pal balance and time charge] payable in one or more deferred payments
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by the buyer to the seller, the amount of each such payment and

the due date or period thereof;". Although individual calculations
are made and treated somewhat differently along the way under the
federal and state requirements, as has been indicated above, the
total indebtedness figure will be the same under the federal or
state requirements on any particular sale or loan, and so also will
be the number of payments, the amount of each and the due date or
period of each. Therefore, i1t 1s the view of this office that the
federal requirements as to this particular disclosure are compatible
with the comparable Missouri disclosure requirements.

The next question is:

"Will 'deferred payment price' satisfy the re-
quirements of subdivision (12) of §365.070 6.
and subdivision (9) of §408.260 5.2"

Again, as was the case of the prior inquiry, although the various
elements going together to make up the "deferred payment price" or
the "time sale price" may be labeled in different ways and treated
somewhat differently depending upon whether the disclosure is in ac-
cordance with federal or state requirements, the sum of the various
items will make the same total in elther instance. Federal Reserve
Regulation Z, §226.8(c)(8) defines "deferred payment price" to be
the cash price, plus the finance charge, plus all other charges which
are included in the amount financed but which are not part of the
finance charge. Under §408.250(13) and §365.020(15), RSMo Supp.
1967, "time sale price" means the total of the cash sale price of
the item sold, the amount included for any insurance and other bene-
fits separately identified, official fees, and the time charge or
time price differential. Therefore, it is the view of this office
that on any particular loan or sale, compliance with the federal
requirement as to statement of the "deferred payment price" is com-
patible with the Missouri statutory requirement that the "time sale
price™ be disclosed.

The next question is:

"Are there any terms in the third column [of the
sheet attached to the request] which would not
satisfy the similar disclosure requirements of
the '"motor vehicle time sales act' or the 're-
tail credit sales act'?"

The terms in the third column referred to in the question are
some of the federally required terms. It is the view of this office
that there are substantive differences in some of these terms, and
thus the related Missouri requirements are inconsistent. Consider
first the federal term "cash price" and the corresponding state
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term "cash sale price." Elements of "cash price" are set forth in
Federal Reserve Regulation 2, §226.2(i), 34 Fed. Reg. 2003 (1969),
and may include taxes to the extent imposed on the cash sale "but
shall not include any other charges of the types described in §226.4."
Among the items included in the charges described in §226.4, the
section prescribing elements of the finance charge, are: fees and
charges pald to public officials, license fees, registration fees,
and certificate of title; and in real property transactions, fees

or premiums for title examination, abstract of title, and title in-
surance., "Cash sale price" is defined in §408.250(9), RSlio Supp.
1967, Laws 1961 p. 638 §2, and the statute provides official fees

may be included and, where real property is 1involved, reasonable
fees and costs actually to be paid for construction permits and
similar fees, the services of an attorney and any title search and
title insurance. The definition of "cash sale price" under §365.020(1),
RSMo Supp. 1967, Laws 1963 p. 466 §2, includes registration, certi-
ficate of title, license, and other fees. It appears that items
which the Missouri statutes contemplate belng categorized under the
headin§ "cash sale price" are items which the federal law categorizes
under "finance charge" or "other charges." In making the federal
disclosure these items will not appear in "cash price."

The questlion next arises as to the proper application under
Missouri law of the provision that official fees "may" be included
in "cash sale price." It is the opinion of this o ce that any
amounts required by §408.260-5(5), RSMo Supp. 1967, to be disclosed
as "officlal fees" cannot be included as an element in the cash
sale price. Such amounts must be disclosed under the separate cate-
gory and thelir inclusion in the basic cash sale price would result
in a double addition of the amounts in making the final calculation
of the time sale price.

For the remaining items, it is apparent that the method of
handling these elements under the Missouri statutes is contrary to
the method expressly directed by federal law. There is also the
danger that disclosures complying with the federal requirements
will be viewed as falling short of compliance with the spirit and
intent of the Missouri statutes.

This latter problem arises in the matter of down payment and
trade-in. The federal disclosure provisions regarding trade-in do
not require any description of the property traded in. Federal
Reserve Regulation Z, §226.8(c)(2), 34 Fed. Reg. 2008 (1969), 15
U.S.C., §1638(2), while the Missouri provisions for both the motor
vehicle contracts and retail time contracts require "a brief description
of the goods traded in," §365.070-6(2), RSMo Supp. 1967, Laws 1963
p. 466 §7; §408.260-5 (2), RSMo Supp. 1967, Laws 1965 p. 95 §2.
Thus mere conformity in this regard with the federal requirement
would not satisfy a substantive Missouri disclosure requirement.
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In this instance, the Missouri law is not superseded by the federal
provisions and a seller must, in addition to making the federal dis-
closures, set out the additional information required by state law.

For the reasons mentioned previously with regard to the elements
of "cash price" and "cash sale price," there is the same danger of
inconsistency between the federal provisions and substantive Missouri
requirements insofar as the terms "unpaid balance of cash price"
(federal terminology) and "the difference" (IMissouri terminology)
are concerened. If there is in fact a difference between the figures.
for "cash sale price" and "cash price," it is apparent that there
will be a corresponding difference in the figures for "the difference"
and "unpald balance of cash price" because the identical amount of
down payment and trade-in is deducted from "cash sale price" under
Missouri law and "cash price" in the federal scheme.

The federal term "all other charges" you have associated with
the Missourl requirement dealing with charges for insurance coverage
and other benefits separately described. As mentioned previously,
the figures representing these items would vary depending upon whet-
her the disclosure is made in conformity with the federal require-
ments or in conformity with the state requirements. It will be
recalled that "other charges" typically will not include charges
for insurance coverage, unless itemized and disclosed to the customer,
this item being part of the "finance charge." Additionally, some
of the items which, if separately itemized and disclosed, the federal
requirements contemplate showing under the heading of "other charges"
include items which the state requirements authorize to be included
under the heading "cash sale price," e.g.: license, certificate of
title, and registration fees, see 536 .020(1), RSMo Supp. 1967; title
insurance and preparation of abstract, see §408.250(9), RSMo Supp.
1967. Officlal fees not itemized and disclosed are a part of the
"finance charge," 15 U.S.C., §1605(d)(1), see Federal Reserve Re=-
gulation Z, §226.4(a) and (b); under the federal requirements and
thus would be given a treatment different from that required in
Missouri. In Missourl official fees are designated as such and
disclosed as a separate item, see §365.020(6), RSMo Supp. 1967,

Laws 1963 p. 466 §2; §365.070-6(8), RSMo Supp. 1967, Laws 1963, p.
466; §408.250(10), RSMo Supp. 1967, Laws 1961, p. 638 §2; §408.260-5(5),
RSMo Supp. 1967, Laws 1965, p. 95 §2.

As has been previously mentioned, the terms "unpald balance"
and "principal balance" would not necessarily be represented by the
same numerical figure due to the differing methods of calculation and
assignment of cost figures used under the Missourli and federal sys=-
tems of disclosure. Also set forth above 1s our conclusion that
"finance charge" under the federal disclosure requirements does not
have the same meaning or contain the same elements as either "time
price differential” or "time charge" under state law.
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Your next specific question is:

"Does the use of the term 'previous balance',
which is defined in §226.7(b) (1) as being 'the
outstanding balance in the account at the begin-
ning of the billing cycle', and the term 'new
balance', which is defined in §226.7(b) (9) as
being 'the outstanding balance in the account

on the closing date of the billing cycle', satisfy
the requirements of §408.290 2. (1) which calls
for disclosure of 'the total unpald balance
under the retail charge agreement at the begin-
ning and end of the period'?"

It is the view of this office that compliance with the federal re-
quirement in this regard is consistent with the corresponding state
requirements, for the reason that the numerical information disclosed
in complying with the federal requirements will be precisely the same
numerlical information which the state statute requires.

Your next question is:

"Will the use of the federally required term
'finance charge' satisfy the state require-

ment of §408.290 2(4) for disclosure of 'the
amount of the time charge'?"

As mentioned previously, the federal term "fimance charge" may
contaln elements considerably different from that contemplated by
the state term "time charge," and thus the various terms may be re-
presented by different figures depending upon whether certain elements
are involved in a glven transaction or not, e.g., insurance. Re-
tail charge agreements may well represent a situation where the
various "elements" in addition to the price marked on an item are
relatively few. If the only elements are a charge for interest and
a charge for the service of extending credit, the total figures in-
volved under elther the federal "finance charge" or the state "time
charge" would be identical. As other elements are added which are
allocated differently under the two systems of disclosure, then pro-
blems of nonconformity arise in this area,

The next question is:
"Does the use of the term 'amount financed' as
required by §226.8(d)(1) satisfy the require-
ment of §408.130 1.(5) which calls for 'the
principal amount of the loan, excluding interest'?"

It 1s the view of this office that the terms are not necessarily
interchangeable. "Amount financed" in the federal requirements

-8=



Mr. C. W. Culley

does not include premiums for insurance, the latter flgure being
included instead in the "finance charge," Federal Reserve Regulatlon
Z, §§226.4(5) and (6); 226.8(d)(1), 34 Fed. Reg. 2008 (1969). §367.
170, RSMo 1959, provides, ". . . Insurance premiums shall not be
considered as interest, service charges or fees in connection with
any loan. . . ." §408.130-1(5), RSMo Supp. 1967, requires that "The
principal amount of the loan excluding interest;" be disclosed.

Thus where insurance 1s required, the figure which represents the
"principal amount of the loan," under the Missouri requirement, may
well differ from the figure which represents the "amount financed."

The final question is:

"Does the disclosure of the dollar amount called
'finance charge' and the interest rate called
'annual percentage rate' as required by Regula-
tion Z satisfy the requirement of 'the rate or
amount of interest as the contract may provide'
[§408.130 1. (6)]12"

It i1s the view of this office that the federally required disclosure
in this regard is not necessarily the equivalent of the state dis-
closure requirement and therefore the federal requirement must pre-
vail.. As mentioned previously, "finance charge" may include a number
of items in addition to interest charges. Further, the "annual per-
centage rate" is not a figure which reflects only interest charges.
The "annual percentage rate" of "finance charge" is what is involved
in the federal disclosure, 15 U.S.C., 31600, Federal Reserve Regu-
lation Z, §226.5, 34 Fed. Reg. 2004, 2017 (1969). The elements and
calculations of the "annual percentage rate" being different from
the elements and calculations for determining the "rate or amount

of interest," the resulting figures would also differ.

CONCLUSION

It is the opinlon of this office that where there is a con-
flict between state provisions on disclosure of credit information
and federal law, as set forth in Title 1 of the Federal Consumer
Credit Protection Act, known as the "Truth In Lending Act," and
"Federal Reserve Regulation Z," regulated extenders of credit in
Missouri to whom the federal law applies are required only to make
those disclosures of credit information required by federal law.
The principal divergencies between the federal and the Missouri
system are in thelr treatment of items such as insurance and fees
pald for officilal acts, including registration and licensing. The
Missouri scheme contemplates that these items be included in the
principal balance, but under the federal provisions they are con-
sidered as part of the charge for financing unless individually
itemized.
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If a creditor wishes to make inconsistent disclosures as re-
quired by HMissouri law, hc must do so in the manner prescribed by
IFederal Reserve Regulation 2, £226.06(c).

The federal law supcrsedes the ilissouri law only to the extent
of any inconsistency, however, and regulated extenders of credit in
issouri must comply with state requirements in all other situations.
An example set forth above 1s the WMissouri requirement that where a
retail credit sale involves a trade-in, the contract must include
"A brief description of the goods traded-in," sce $408.260-5(2),

RS0 Supp. 1967; $365.070=6(2), RSllo Supp. 1967; these provisions
do not conflict with federal law and [Missouri creditors must there-
forc comply with them.

Additionally, the requirements of the lMissouri statutes for
retail time and installment contracts to contain a specified "uotice
to the Buyer"--see {365.070-2, RSiio Supp. 1267; £408,.260-5, XFlio
Supp. 1967--are not superseded by federal law and thuc remain in
full force and effect. A4 further requirement of the ilissouri laus
which, by way of example, must also be compllied with is the pro-
vision of §408.290-1, iSio Supp. 1967, that every retail charnge
asreement shall be in writing and shall be signed by the retail
buyer.

The foregoing instances are cited merely by way of illustra-
tion and are not meant to be a complete listing. [‘issouri law is
superseded by the federal law only to the extent of any actual in-
consistency. Furthermore, one who does not come within the coverage
of the federal law must comply with all applicable provisions of
Missouri law whether or not they are inconsistent with federal law.
For example, a Ililssouri retail seller who does not regularly extend
or arrange for the extention of credit, and thus is not covered by
the federal act, 15 U.S.C., £1602(f), but who makes a sale under a
retail time or installment contract must comply with the applicable
Missouri statutory scheme in full.

Answers to your specific questions are as follows:

1) Disclosure of the federally prescribed "unpaid balance" is
not always consistent with the requirements of subdivision (9) of
§365.070-6, and subdivision (6) of §408.260-5 (principal balance).

2) Disclosure of the federally prescribed "finance charge" is
not always consistent with subdivision (10) of §365.070-6, and sub-
division (7) of §408.260-5, which use the terms "time price differen-
tial" and "time charge" respectively.

3) Disclosure of the federally prescribed "total of payments"

i1s consistent with subdivision (10) of §365.070-6, and subdivision
(8) of §408.260-5 which use the term "time balance."
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4) Disclosure of the federally prescribed "deferred payment
price" 1s consistent with the requirements of subdivision (12) of
§365.070-6 and subdivision (9) of §408.260-5 (time sales price.)

5) There are substantive differences between certain terms
required by Regulation Z and related requirements of the Missourl
"motor vehicle time sales act" and "retall credit sales act" which
make it unnecessary for a creditor who must make the federally re-
quired disclosures to comply with Missouri law.

6) In retail charge agreements, disclosure of the federally
prescribed "previous balance," which is defined in §226.7(b)(1)
as being "the outstanding balance in the account at the beginning
of the billing cycle," 1s compatible with the requirements of
§408.290-2(1) which calls for disclosure of "the total unpaid bal-
ance under the retall charge agreement at the beginning and end of
the period."

7) Disclosure of the federally required term "finance charge"
is not always consistent with the state requirement of §408.290-2
(4) for disclosure of "the amount of the time charge."

8) In small loan transactions, disclosure of the federally
prescribed term "amount financed" as required bﬁ §226.8(da)(1) 1is
not always consistent with the requirement of §408.130-1(5) which
calls for "the principal amount of the loan, execluding interest."

The foregoing opinion, which I hereby approve, was prepared
by my Special Assistant, Roger C. Bern.

Yours very uly,
Nl e iV

JOHN C. DANFORTH
Attorney General
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